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OVERVIEW OF THESIS CONTENT AND STRUCTURE 
This thesis investigates the role that problem solving courts play within the Australian 
criminal justice system. The main aims of the thesis are threefold: (1) to understand the 
purpose and functioning of an adult mental health court (the South Australian Magistrates 
Court Diversion Program) and to develop a theoretical framework upon which such courts 
are based; (2) to examine the effectiveness of such a court, in relation to both re-offending 
and clinical outcomes; and (3) to determine how court processes and outcomes can be 
improved.  
 The opening chapter of the thesis presents the rationale for the establishment of 
mental health courts and documents how they have developed over time. It also provides a 
critical analysis of the existing literature regarding the effectiveness of these initiatives. 
Chapter 2 comprehensively describes the most established mental health court in Australia; 
the South Australian Magistrates Court Diversion Program (MCDP). Two case studies 
illustrate the workings of the MCDP, and these are used to discuss the logic that underpins 
current practice. This leads into Chapter 3 which reports the findings of a qualitative study 
which examined court stakeholder perceptions of the rationale underpinning the mental 
health court and its effectiveness in achieving its criminal justice and clinical goals, as well as 
their understanding of the construct of therapeutic jurisprudence. The analysis suggests that 
there is not only a need to establish the extent to which the court is achieving its stated goals, 
but also that better understandings of the mechanisms of change within mental health courts 
are required. Chapter 4 presents a retrospective analysis of recidivism outcomes for 
participants in the South Australian Magistrates Court Diversion Program, which is followed 
by a prospective study of the clinical and re-offending outcomes reported in Chapter 5.  
 x 
 
 The final chapter summarises the main findings of the thesis and proposes a 
framework by which the operation of this type of court can be understood.  It is concluded 
that specialist mental health courts have an important role to play in the delivery of effective 
and timely justice responses and, when conceptualised and implemented in particular ways, 
can bring about socially and personally significant improvements in both mental health 
symptomatology, risk of recidivism, and community safety. 
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Chapter 1: Introduction 
Recent years have witnessed the use of more punitive sentencing options in courts 
across Australia. These not only involve the increased use of imprisonment, but also relate to 
the passing of legislation that allows for increased maximum penalties, mandatory minimum, 
consecutive and, in some circumstances, indefinite sentences (Gebelein, 2000). As a 
consequence the number of people in Australian prisons has risen significantly over the last 
two decades, and offenders now serve longer sentences than they have at any time in the past 
(Freiberg, 2005; Sarre, 2009). As at June 2012, Australia’s adult imprisonment rate was 168 
per 100,000 adults which can be compared with a rate of 86 per 100,000 in 1984 (Australian 
Bureau of Statistics [ABS], 2012). At the same time there is little evidence to suggest that 
imprisonment prevents re-offending. Statistics show that over one third (39.3%) of offenders 
who were released from state prisons between 2009 to 2010 were re-arrested and re-
imprisoned for a new crime within three years of their release, while nearly half (46.1%) 
were returned to corrective services within two years (ABS, 2012). 
It is no surprise that questions have been asked about the appropriateness of 
traditional approaches to sentencing in the criminal justice system, with some characterising 
current practices as detached, punitive,  and reactionary (e.g., King & Ford, 2006). It has been 
suggested that they are in fact counter-therapeutic, leading to legal decisions that are not only 
ineffective (Casey & Rottman, 2000) but that also do not respond adequately to the needs of 
members of the community who might be considered to be vulnerable (Slate, 2003; Zammit, 
2004). 
 The establishment of the first problem-solving court in the United States in the early 
1990s was an innovative attempt to re-conceptualise how a traditionally adversarial model of 
justice might be defined and delivered. Under an adversarial model of justice, an offender’s 
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historical and current family and social dysfunction, substance dependence, psychological 
status, and financial circumstances may be taken into account as factors that mitigate the final 
sentence, but any attempt to address the underlying and inter-related causes of offending 
behaviour is severely limited by the need to balance the competing aims of punishment and 
deterrence with those relevant to rehabilitation (Malcolm, 2007). A problem-solving model of 
justice places particular emphasis on those causal factors that underlie criminal behaviour by 
aiming to assist the justice system to respond more effectively to cases where complex, often 
overlapping, and sometimes intractable social and personal issues (such as poverty, low 
literacy, abuse, and homelessness) are present (Schneider, Bloom, & Heerema, 2007).  
Over the past two decades, problem-solving courts have been steadily gaining traction 
in Australian public policy, most notably in the areas of drug, mental health, domestic 
(family) violence, and Indigenous justice. Yet, despite their growing popularity, there is only 
limited evidence available to assess their impact. In the Australian context, the lack of 
research on mental health courts in particular (other than a small number of process 
evaluations of pilot programs) is even more palpable.  Not only does the structure of each 
individual mental health court differ considerably between jurisdictions, but the therapeutic 
paradigm that underlies problem-solving courts is still considered to be in a transitional phase 
of development (Jeffries, 2005). With this in mind, this thesis will examine the underlying 
nature of the South Australian Magistrates Court Diversion Program, the oldest and most 
established mental health court in Australia, and attempt to determine whether it is indeed 
effective in meeting its stated criminal justice and therapeutic goals. However, it is first 
necessary to provide some context for this inquiry by providing a historical overview of the 
development of mental health courts and their defining characteristics.  
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1.1 Definition of a Problem-Solving Court  
 As specialised courts continue to evolve, so, too, has the definition of what makes a 
court ‘problem solving’. It is particularly important to distinguish between the characteristics 
of problem-solving courts and those that are ‘specialised’. Specialised courts are those with 
limited or exclusive jurisdiction in the field of law, and are presided over by a judge in a 
particular field. They include children’s courts, coroner’s courts, as well as family, 
environmental, and industrial courts. The potential advantages of specialisation include 
improved judicial decision-making and procedural efficiency through judicial expertise, and 
reduced backlogs in the general court list (Walsh, 2001). As specialist courts, they offer 
opportunities for judicial officers to gain expertise in handling specific types of problems, 
increase the predictability of court proceedings, and provide a means by which the co-
ordination between justice and social service agencies can be improved.  
 A problem-solving court, on the other hand, is a specialised court which has a 
distinctive approach to the cases which it handles (Freiberg, 2001). This typically involves 
some level of judicial monitoring and inter-agency collaboration as the court seeks to achieve 
therapeutic outcomes. The American Bar Association (1996), for example, has defined 
problem-solving courts as those which seek “…to use the authority of the courts to address 
the underlying problems of individual litigants, the structural problems of the justice system, 
and the social problems of communities” (p.4).  In 2000, the Conference of Chief Justices and 
Conference of State Court Administrators further noted that problem-solving courts are those 
which utilise the principles and methods of ‘therapeutic jurisprudence’. 
There is some confusion about how these different terms are used. The Australian 
literature for example, tends to refer to ‘specialised courts’, whereas the American literature 
typically refers to such courts as ‘problem-solving’ courts. Thus, for the purpose of this thesis 
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the terms specialist courts and problem-solving courts will be used interchangeably, other 
than when a particular author or study being discussed has explicitly used either term. In 
those cases, the original terminology will be retained.   
1.2 The Development of Mental Health Courts 
 The rate of mental impairment in offender populations in Australia has been 
consistently shown to be disproportionately higher than that observed in the general 
population (e.g., Fazel & Danesh, 2002; Frazer, Gatherer, & Hayton, 2009; Ogloff, Davis, 
Rivers, & Ross, 2007). For example, the National Survey of Mental Health and Wellbeing 
conducted by the Australian Bureau of Statistics in 2007 (ABS, 2008) highlighted that almost 
half (41%) of all individuals who had been incarcerated suffered from a mental illness in the 
previous 12 months. This rate is twice that of the general population.  
 Such estimates are broadly consistent with those reported in more recent surveys. In 
2012, for example, the National Prison Health Census (completed by the Australian Institute 
of Health and Welfare; AIHW), found that approximately 31% of offenders in prison had a 
previous diagnosis of a mental health disorder, with female prison inmates more likely to 
have a history of mental illness than males (AIHW, 2012; see also Tye & Mullen, 2006). The 
proportion of prisoners with a history of mental health problems was also about 2.5 times 
higher than that of the general population. The prevalence of mental illness is thought to be 
even higher in offenders who are on remand (Mullen, Holmquist, & Ogloff, 2003), and those 
with an intellectual disability or mental illness at pre-sentencing also appear to be 
significantly over-represented (e.g., Jones & Crawford, 2007; Vanny, Levy, & Hayes, 2008).  
Mental health courts have emerged, in part, as a response to these high rates of mental 
illness in the criminal justice system. They are also a response to the effects of de-
institutionalisation policies which saw the release of many mentally disordered individuals 
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from psychiatric institutions and hospitals back into the community (King, Freiberg, Batagol, 
& Hyams, 2009).  A significant proportion of these individuals eventually become involved 
with the criminal justice system and, as Winick and Wexler (2003) have observed, this often 
leads to a recurrent pattern of offending, subsequent arrest, and re-imprisonment (otherwise 
known as the ‘revolving-door phenomenon’) that can be attributed to the lack of court 
processes or legislation that is available to adequately manage them.  
The criminal justice system has always had its methods of dealing with mentally ill 
offenders. However, such avenues have historically been limited to those who qualify for an 
insanity defence under the principles of M’Naghten Rules which allow for the exculpation of 
an accused from criminal responsibility, if it is established that he or she was unable 
understand the nature and quality of their conduct or to appreciate that his or her conduct was 
wrong at the time of the criminal act (see McSherry, 1999). By their very nature, these 
dispositional schemes for offenders are only available to those who suffer from serious (and 
possibly chronic) mental illness, and/or if they have committed serious crimes (King et al., 
2009). Mentally ill offenders who do not fulfil the criteria for an insanity defence are 
therefore either released back into the community on probation, or imprisoned.  
It has also been suggested that imprisonment only exacerbates the problems that 
mentally ill offenders (including those who are intellectually and/or cognitively disabled) 
face (Denckla & Berman, 2002; Zammit, 2004). Such individuals are particularly vulnerable 
to victimisation within a prison environment and are widely regarded as being at higher risk 
of exploitation, neglect, and mistreatment by other inmates and prison staff who are not 
necessarily equipped with the skills and knowledge to manage their problems effectively (see 
Mariner, 2003).  Indeed, it is widely accepted that mentally ill prisoners are not typically 
provided with  adequate treatment during their period of imprisonment and are often released 
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without appropriate discharge planning, monitoring, and support services to assist with their 
transition back to community living (Denckla & Berman, 2002; Haimowitz, 2002).  
Mental health courts were thus introduced in order to manage and deal with this 
specific offender population by combining the two distinct frameworks of punishment and 
rehabilitation into a complementary model of justice (Winick & Wexler, 2003). Punishment 
in this context is embedded within practices that are concerned with accountability and 
questions of rightness and wrongness, while the rehabilitation aspect of the court considers 
skill acquisition and the enhancement of an individual’s well-being (Ward & Salmon, 2009). 
A central objective of any mental health court is therefore to reduce recidivism by providing 
effective treatment services to mentally ill offenders in lieu of incarceration (Bernstein & 
Seltzer, 2004; Steadman & Redlich, 2006). 
1.3      Characteristics of Mental Health Courts  
The first mental health court was established in Broward County, Florida (Petrila, 
Poythress, McGaha, & Boothroyd, 2001). Since then, mental health courts as an alternative 
pathway for delivering justice have become one of the fastest growing type of problem-
solving court around the world (Seltzer, 2005). It would appear that there are currently more 
than 280 fully functional mental health courts within the United States (Council of State 
Government, 2005), and one mental health court operating in Toronto, Canada (Schneider, 
Bloom, & Heerema, 2007). In Australia, mental health court programs that have adopted a 
problem-solving approach are in operation in four jurisdictions; the Magistrates Court 
Diversion Program in South Australia, the Mental Health Diversion List in Tasmania, the 
Assessment and Referral Court in Victoria and, most recently, the pilot Specialist Treatment 
and Referral Team (START) Court in Western Australia which commenced in March 2013 
(Western Australia Mental Health Commission, 2013). While there is also the Mental Health 
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Court of Queensland, this court differs from the programs in the other States as it deals 
mainly with the assessment of issues involving the soundness of mind, fitness for trial, and 
diminished responsibility (Department of Justice and Attorney-General Queensland, 2005).  
1.3.1 Definition and Structure  
Mental health courts adopt a rehabilitative response to what would otherwise be 
considered criminally sanctioned behaviour (Schneider et al., 2007). They function as 
problem-oriented courts by providing defendants with access to treatment and other services 
in a co-ordinated and disciplined fashion (Petrila & Swanson, 2010). In 2008, the Council of 
State Government Justice Centre (2008) defined a mental health court as a:  
…specialised court docket for certain defendants with mental illnesses 
that substitutes a problem-solving model for traditional criminal court 
processing. Participants are identified through mental health screening and 
assessments and voluntarily participate in a judicially supervised 
treatment plan developed jointly by a team of court staff and mental health 
professionals (p.4). 
 
While this is a general definition of a mental health court, it should be noted that the 
structure of mental health courts differs according to the particular deficiencies of the mental 
health and criminal justice system jurisdiction in which they operate (Schneider et al., 2007). 
A number of common court attributes have, however, been identified in North American 
courts. For example, they are typically criminal courts with separate dockets for mentally ill 
offenders, with judicial consistency being one of the core elements. They also attempt to 
identify mentally disordered defendants early in the criminal justice process and, through a 
process of screening and referral to mental health agencies, divert them away from the 
criminal justice system (e.g., Goldkamp & Irons-Guynn, 2000; Steadman, Davidson, & 
Brown, 2001; Trupin & Richards, 2003). Some commonly acknowledged practice principles 
 8 
 
have also been developed to guide the operation of problem-solving courts. These are 
summarised in Table 1.1 below. 
Table 1.1 Key Principles of Problem Solving Courts (adapted from Berman & Feinblatt, 
2005, pp.34-38). 
1. Case Outcomes Problem-solving courts seek to achieve tangible outcomes for 
offenders, their victims, and for the community as a whole, 
including reductions in recidivism, reduced stays in foster care for 
children, increased sobriety for drug addicts, and healthier 
communities.  
2. System Change Problem-solving courts seek to re-engineer how government 
systems respond to problems such as addiction, mental illness, and 
family violence. 
3. Judicial 
Monitoring 
Problem-solving courts rely upon the active use of judicial authority 
to solve problems and to change the behaviour of offenders. Instead 
of passing off cases to other judicial officers or to community based 
treatment programs, the same judicial officer stays involved with 
each case throughout the entire problem-solving court process.  
4. Collaboration Problem-solving courts employ a collaborative approach, relying 
not only on the various criminal justice agencies themselves, but 
also community service and treatment agencies, to help them 
achieve their goals (i.e. to resolve the particular problem the court 
has been established to manage). 
5. Non-Traditional 
Roles 
Some problem-solving courts have altered the dynamics of the 
courtroom, including at times, certain features of the adversarial 
process. For example, some problem-solving courts engage judges 
in unfamiliar roles as well as, requesting that they convene meetings 
or broker relationships with community groups of social services.  
 
A Centre for Court Innovation in New York report by Porter, Rempel, and Mansky 
(2010) further condensed the core elements of these courts into three distinct performance 
indicators. These are: (1) a problem-solving orientation1; (2) collaboration between the 
internal (including the participants) and external players of the justice system; and (3) 
accountability, which is the court’s ability to monitor its outcomes and hold itself to the same 
                                                             
1 In this report, the authors further divided the “problem-solving” concept into five distinct goals; (1) 
Individualised screening and problem assessment; (2) Development of an individualised treatment mandate; (3) 
Direct engagement of participant by judicial and program staff; (4) Focus on outcomes through regular tracking 
of the program retention rates and focusing of behavioural change beyond program completion through 
recidivism data ; and (5) System change through the education of key players about the nature of relevant health 
and behavioural problems such as drug abuse, mental illness, and domestic violence, as well as to help expedite 
and facilitate the ease of case processing within the court system.  
 9 
 
high standards that are expected of participants and stakeholders (through accurate data 
gathering and co-ordinating supervision with therapeutic goals).  Three core performance 
indicators, unique to mental health problem-solving court models in the United States, were 
also identified. These are outlined in Table 1.2.  
 
Table 1.2 Mental Health Courts: Additional Performance Indicators (adapted from Porter et 
al., 2010, p.52) 
Court Goal Court Objective Performance Indicator 
1. Individualised screening and 
problem solving assessment 
(Problem-Solving Orientation) 
Targets participants with 
mental illness who would 
otherwise merit significant 
court intervention (e.g. a 
significant probation or 
custodial sentence) 
x Participants meet 
defined levels of 
mental health need; 
x Criminal severity (e.g. 
felony vs. 
misdemeanour) 
2. Focus on outcomes (Problem-
Solving Orientation) 
Reduction in mental health 
symptoms; Development of 
independent functioning 
x Participants linked with 
appropriate aftercare 
upon completion; 
x Participants maintain 
stable health care and 
reduced need for 
hospitalisations 
x Participants have stable 
housing 
x Participants have stable 
financial support 
3. System Change (Problem-
Solving Orientation and Cross-
Referencing Orientation) 
Stakeholders understand the 
challenges of mental illness 
and view recovery on a 
continuum 
x Court stakeholders 
attend training about 
mental health court-
specific clinical issues 
 
Another key defining feature of mental health courts is the psychosocial assessment 
that is carried out on each defendant prior to the court appearance. This assessment is used to 
develop an individualised care plan which is then used to help the judge to make informed 
decisions about the management of each individual court participant. In order for the 
individuals to adhere to treatment, mental health courts may also create incentives such as the 
avoidance of jail or a reduction in the final penalty. In addition, mental health courts provide 
continuing supervision through regular court appearances presided over by a single judicial 
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officer, where the participant’s compliance is monitored, and praised or sanctioned, 
depending on their progress or lack thereof (Goldkamp & Irons-Guynn, 2000). Three 
different types of supervision utilised by mental health courts have been identified by Griffin, 
Steadman, and Petrila (2002) as follows: (1) community treatment providers are responsible 
for supervision and for reporting back to court; (2) probation officers and court personnel are 
responsible for supervision; and (3) a combination of community treatment providers and 
criminal justice personnel are jointly responsible. Finally, as with other types of problem-
solving courts, mental health courts adopt practices which are consistent with the principles 
of therapeutic jurisprudence (Lurigio & Snowden, 2009).  
1.3.2  Therapeutic Jurisprudence  
Therapeutic jurisprudence is usually understood as an interdisciplinary approach to 
law which perceives the law as a social force that can have profound impact on the mental 
health and psychological functioning of those it affects (Solle, Wexler, Winick, & Dauer, 
1998). To put it succinctly, it is a theory suggesting that the law is responsible for the well-
being of all, and therefore, should be applied in a manner that is either therapeutic or 
beneficial (Rottman & Casey, 2000).  According to Winick (as cited in Diesfeld & 
Freckleton, 2003), the law has a responsibility to value psychological health, should strive to 
avoid anti-therapeutic consequences, and (when consistent with other values served by the 
law) should attempt to bring about healing and wellness. The notion of therapeutic 
jurisprudence also invokes reference to notions of voluntary choice2 and an appreciation of 
the requirements3 of the mental health court (Winick, 2002). Moreover, according to Wiener, 
                                                             
2 The voluntary nature of mental health courts refer to that of a participant making an informed decision to 
participate in the court program knowing that it is voluntary (Redlich et al., 2010) – i.e. voluntary awareness vs. 
perceived coercion.   
5 Refers to mental health court related knowledge in participants. In 2010, Redlich et al. found that participants 
enrolled in a mental health court were generally aware of the basic requirements of the court (e.g., treatment 
needs, having to go before a judge, etc.). However, many were unaware of some of the more nuanced 
information, such as the need to plead guilty as a condition of their enrolment (27% to 45%) or that these 
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Winick, Georges, and Castro (2010), participants’ perceptions4 of relevant concepts, such as 
procedural and distributive justice, and re-integrative shaming, serve to influence the 
perceptions of the legitimacy of law, which in turn, leads to improved court outcomes, as 
demonstrated in Figure 1.1.  
Figure 1.1 Therapeutic Jurisprudence5 Model of Problem-Solving Courts (adapted from 
Weiner et al., 2010, p. 423) 
                                                                                                                                                                                             
programs were voluntary and they could terminate their participation at any point (30%). The authors also found 
that about 30% of participants were impaired in their knowledge of legal terms and concepts and therefore, they 
had limited competency to make legal decisions, which is a basic assumption that all mental health court 
participants should have.  
4 Procedural justice refers to the degree to which defendants feel respected, feel that they have a voice and are 
heard, and are treated fairly (Tyler, 1988), whereas re-integrative shaming (see Braithwaite, 1989) refers to the 
process of strengthening the moral bonds between the offender and the community by providing them with the 
opportunity to rejoin their community through expressions of remorse, apology, and harm reparation.  
5 The authors have depicted a therapeutic jurisprudential model that focuses on participants’ reactions to the 
motivational interviewing approaches that judges rely on in these court hearings. It hypothesises that two paths 
describe the manner in which offenders accept (or reject) treatment and engage in (or withdraw) from the 
rehabilitative process and the court's orders. Path #1 focuses on the offenders' perceptions of justice and the way 
those perceptions influence beliefs about the legitimacy of law. According to the group value model (Tyler& 
Blader, 2003), distributive justice is the recipient's perception of the fairness of the decision-making outcome 
and whether it is balanced compared to the inputs of the act. Defendants who find that the sanctions (or rewards) 
that they receive are commensurate with their conduct believe the adjudication outcome was just. On the other 
hand, procedural justice refers to evaluations of the formal decision-making procedure and whether the process 
was conducted in an unbiased manner. To the extent to which defendants believe that the process was unbiased 
and that they had enough voice to influence decision outcomes, they will perceive that the process was 
procedurally just or fair (e.g., Amiot, Terry, & Callan, 2007; Mayer, Greenbaum, Kuenzi, & Shteynberg, 2009). 
They are also more likely to view their choice to participate as voluntary rather than coerced, thereby gaining 
the psychological value of intrinsic motivation and to avoid negative effects of coercion (Monahan et al., 2005; 
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It is particularly important to note, however, that in the context of the mental health 
court, therapeutic aims do not necessarily override the traditional goals of the criminal justice 
system, such as punishment, deterrence, or community protection.  Mental health courts 
typically seek to work to achieve these goals while also producing a therapeutic outcome, and 
understand that in some cases where the rule of law or procedural justice requires it, there 
may still be some anti-therapeutic effect upon the offender (Slobogin, 1995). A good example 
of this is financial restitution in circumstances where the offender will be financially 
devastated by such a requirement.  
1.4      Criticisms of Mental Health Courts  
Despite their growing popularity, a number of criticisms of mental health courts have 
been voiced. Amongst these is the view that there should not be a separate justice system for 
the mentally ill as this creates stigma and is inconsistent with the fundamental principle of 
equal justice (Stefan & Winick, 2005; Wolff, 2002). In short, it has been suggested that 
mental health courts have the potential to contribute to the discrimination of such individuals 
by the criminal justice system (see also Hinshaw, 2007; Thornicroft, 2006), and criminalise 
mentally ill offenders by entrenching treatment within criminal justice processes (Wolff, 
2002). They may, albeit inadvertently, also increase the involvement of mentally ill people in 
the criminal justice system as a result of the numerous court appearances that are typically 
required (Roberts & Indermaur, 2006), otherwise referred to as ‘net-widening’ effects (see 
Cohen, 1985). 
A number of counter-arguments have been made in response to these criticisms. 
Firstly, it has been argued that mental health courts are not in fact a ’separate’ form of justice 
                                                                                                                                                                                             
Winick, 2003). Thus, problem solving court participants who feel more procedural fairness, are more likely to 
engage with authority figures, accept the demands of the court, and endeavour to follow them (Path #2). 
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for the mentally ill population, but are simply one of the many avenues that can be used to 
achieve the desired outcomes (Pierce, 2008). The second, and perhaps more powerful, 
argument is that ‘the end justifies the means’ – that is, subjecting the mentally ill offender to 
treatment achieves benefits for the community as a whole, as preventing re-offending leads to 
reductions in further victimisation (Burdon & Gallagher, 2002). For the individual offender, 
access to treatment and possibly avoiding a criminal record is also considered to represent a 
better outcome than a constant cycling through the justice system (Slate & Johnson, 2008).  
  Another criticism of mental health courts is that they are inherently coercive and 
unethical because of the high level of compliance that they expect from participants and the 
use of legal sanctions if they do not (Seltzer, 2005; Stefan & Winick, 2005). Day, Tucker and 
Howells (2004) have, however, argued that placing legal pressure on offenders to attend 
programs is not inherently unethical or likely by itself to lead to poorer outcomes. Consistent 
with this argument, Redlich and Han (2013) in their examination of the three main elements 
of therapeutic jurisprudence (‘knowledge’, ‘voluntariness’, and ‘perceptions of procedural 
justice’), found that higher levels of these constructs at the start of mental health court 
enrolment were associated with a higher likelihood of mental health court completion rates. 
Lastly, mental health courts have been criticised as giving priority for services to 
offenders over non-offenders, or what has been termed ‘line bumping’ (Schneider et al., 
2007).  According to this argument, rather than improving the quality and availability of 
community resources for these individuals, mental health courts are in fact preferentially 
diverting scarce resources away from the mentally ill non-offending population towards those 
who have committed criminal acts (e.g., Sinaiko & McGuire, 2006; Wolff, 2002). There is no 
empirical evidence, however, to support this suggestion. Steadman, Redlich, Griffin, Petrila, 
and Monahan (2005), for example, found that long delays between referral and acceptance 
into mental health court programs in the United States existed in a number of mental health 
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courts. This suggests that it may, in fact, take longer for these individuals to gain access to 
treatment and services than other mentally ill offenders going through a traditional court 
process. The results of another recent study by Redlich, Liu, Steadman, Callahan, and 
Robbins (2012) also appear to support this view.  These authors compared the time between 
arrest and mental health court enrolment to the time between arrest and adjudication for 
offenders (with and without mental illness) processed through the traditional justice system. 
They found that the time to mental health court was twice as long as for those who went 
through a traditional court. Notably, this study excluded the length of time that a participant 
subsequently had to spend on the program before their court matters were dealt with by the 
courts.  However, it has been suggested that mental health court processing is lengthier 
because of the time taken to complete eligibility assessments and subsequent treatment 
(McNiel & Binder, 2007). 
Notwithstanding the above criticisms and counter-arguments, perhaps the most 
powerful criticism of mental health courts relates to the assumption that there is a causal 
connection between mental illness and criminal behaviour (Wolff, 2002). Whilst it is widely 
accepted that many offenders do experience mental health problems (e.g., Fazel & Danesh, 
2002; Mullen, Holmquist & Ogloff, 2003), this does not necessarily mean that a causal 
relationship necessarily exists between mental disorder and crime. It has, for example, been 
noted that while some mentally ill individuals enter the criminal justice system because they 
have committed serious crimes, others have been criminalised simply because they exhibited 
psychiatric symptoms in public (Lamberti & Weisman, 2004). Furthermore, a meta-analysis 
of studies of recidivism among mentally ill offenders by Bonta, Law, and Hanson (1998) 
found that the majority of variables that predicted (violent) recidivism were the same as those 
that predicted general recidivism, and that the historical and demographic variables (e.g., age 
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and offending history) were much stronger predictors of future recidivism than any of the 
clinical variables.  
Notably, a recent study by Skeem, Winter, Kennealy, Louden, and Tatar II (in press) 
assessed a matched sample of 221 parolees with and without mental illness using the 
Colorado Symptom Index (CSI), as well as risk assessment measures such as the Level of 
Service Inventory (LSI) and the Historical-Clinical-Risk Management-20 (HCR-20). The 
offenders were then studied over a year to track recidivism. The results of this study by 
Skeam et al. (in press) found that offenders with mental illness were as equally likely as their 
counterparts to be re-arrested, but were more likely to be returned to prison custody. In 
addition, the offenders with mental illness also had significantly more general risk factors for 
recidivism (e.g. antisocial personality traits), beyond the risk factors that were unique to 
mental illness (e.g. acute symptoms).  
By the same token, there is evidence of an association between mental health and risk 
of offending under some circumstances. Baillargeon, Binswanger, Penn, Williams, and 
Murray (2009), for example, have reported that prisoners with major psychiatric disorders 
(e.g., Major Depressive Disorders, Bipolar Disorder, and Schizophrenia) are more likely to 
have experienced previous incarcerations. Mullen (2006) has described violence and 
antisocial behaviour as a potential complication of schizophrenia, with a study by Green, 
Schramm, Chiu, McVie, and Hay (2009) finding that Capgras delusions and command 
hallucinations were associated with homicidal behaviour, and that ‘threat/control-override’ 
symptoms were linked with serious violence. Grandiose delusions were also related to assault 
occasioning bodily harm. Importantly, these symptoms remained significant predictors of 
future offending, even after previous violence and substance use had been controlled for. 
There is also another line of research which suggests that negative mood states prior to 
offending are associated not only with increased levels of interpersonal conflicts, substance 
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abuse, and financial problems, but also re-offending (Zamble & Quinsey, 1997). As such, 
there are grounds to treat the negative mood states that arise from mental illnesses as acute 
dynamic risk factors that can be addressed through psychological intervention (Day, Davey, 
Wanganeen, Casey, Howells & Nakata, 2008). Table 1.3 further summarises how poor 
mental health can increase a person’s vulnerability to crime.  
Table 1.3 Possible Connections between Mental Illness and Crime (adapted from Mullen, 
2006).  
Explanations Examples 
Social factors link mental disorder with 
criminal behaviour 
High rates of mentally disordered individuals in 
prisons have resulted from changes in the 
provision of community mental health and 
social services.  
 
A bi-product of deinstitutionalisation has also 
seen the increased deployment of correctional 
facilities to house the chronically mentally ill.  
 
Imprisonment causes mental disorder The act of incarceration may exacerbate certain 
underlying psychiatric conditions.  
 
The effects of such incarceration may be so 
severe as to precipitate mental abnormality in 
vulnerable individuals.  
 
Symptoms of the disorder causes the crime Experiences involving a loss of self-control, 
such as from psychotic symptoms, lead to lack 
of behavioural constraints.  
 
Substance abuse drives mental disorder 
and crime  
By directly causing mental illness such as 
psychosis, or committing crime to support an 
addiction 
 
 
1.5  Evidence of Effectiveness 
Sarteschi, Vaughn, and Kim (2011) provide the most comprehensive summary of 
court evaluation studies to date in their meta-analysis of both peer-reviewed and non-peer 
reviewed studies of mental health court outcomes in the United States. Significantly, this 
analysis highlighted that the existing research (18 studies) on mental health court outcomes 
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could be divided into two categories, those determining: (1) recidivism outcomes; and those 
looking at (2) mental health/clinical improvement. Overall, mental health courts were shown 
to be moderately effective in reducing recidivism (overall effect size of -0.54), with the 
greatest reductions observed for those who had successfully participated in treatment. 
However, the impact of mental health courts on clinical outcomes, such as the level of 
psychiatric care and treatment progress, was found to be limited. The main outcome studies 
are reviewed in more detail below.  
1.5.1 Recidivism Outcomes  
Lamb, Shaner, Elliot, DeCuir, and Foltz (1995) studied a Los Angeles diversion 
program in which police diverted mentally ill adults to treatment prior to their being 
remanded into custody. The analysis showed that those who had been treated for their mental 
illness maintained relatively low re-arrest rates (less than 2 per cent) over a six-month period, 
although one of the main limitations of this study was the lack of a formal or matched 
comparison group. In a subsequent study involving participants in the same program, Lamb, 
Weinberger, and Reston-Parhan (1996) reported that adults arrestees diverted to mental 
health treatment had lower subsequent arrest rates than other adults with mental illness.  
Findings from the evaluation of the Kings County, Washington, and Seattle municipal 
mental health courts in the USA suggest that the courts in both areas were effective in 
reducing recidivism (as measured by the number of post-program bookings and re-
incarcerations), as well as treatment referrals and levels of service engagement for those with 
mental illness (Trupin & Richards, 2003).  Another study by Moore and Hiday (2006) 
compared the rates of re-arrest and re-arrest severity between mental health court participants 
and traditional court participants in South-eastern United States. After 12 months, mental 
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health court participants had significantly lower arrests rates than those who had their matters 
heard in a traditional court and, when arrested, had been charged with less serious offences.  
McNiel and Binder (2007) compared the number of new criminal charges for 170 
individuals who participated in a mental health court in San Francisco after arrest with those 
of 8,067 other mentally ill adults who had been arrested and subsequently remanded in 
custody. Participation in the mental health court program was shown to be associated with 
longer time without any new criminal charges (or new charges for violent crimes) being laid, 
leading the authors to conclude that successful completion of the program was associated 
with reductions in recidivism.   
Most recently, Hiday, Wales and Ray (2013) investigated criminal recidivism (12 
months post-mental health court participation) in a mental health court serving the District of 
Columbia. This program involved a relatively short period of court supervision – 4 to 6 
months, compared with 12 months or more in other court jurisdiction in the United States. 
They compared criminal activity (i.e., arrest rates) pre-and post-mental health court 
participation in a group of mental health court participants (N=408) with those of a group of 
mentally ill arrestees (N= 687) receiving the same level of supervision and services but who 
had not participated in the mental health court. The results indicated that the proportion of 
mental health court participants arrested was significantly lower in the year after program 
completion than that of the comparison group, and that they also averaged fewer arrests and 
had a longer time to re-arrest. As such, the authors concluded that mental health court 
participation was associated with reduced criminal recidivism and suggested that regular 
monitoring and support by the court for at least several months is one of the components of 
mental health courts that makes a difference in changing offending behaviour.  
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1.5.2 Clinical Outcomes  
 There have been fewer studies that have investigated clinical court outcomes for 
mental health court participants. One study that examined 121 defendants from Broward 
County (USA) mental health court and 101 defendants from a regular court in Hillsborough 
County (USA) concluded that the mental health court had a ‘meaningful role’ to play in 
enhancing defendants’ access to care (Boothroyd, Poythress, McGaha, & Petrila, 2003), as it 
enhanced relationships with those agencies that provided effective intervention to offenders 
in the community. The percentage of defendants from the mental health court who received 
behavioural health services increased from 36% during the eight months before their initial 
court appearance to 53% during the eight months after their initial appearance. In contrast, 
the likelihood of receiving treatment among defendants in the regular court remained 
virtually unchanged during this time frame (29% to 28%). Another study involving a mental 
health court in Santa Barbara, California, also reported improvements in quality of life for 
participants (Cosden, Ellens, & Schnell, 2003).   
 Despite these promising findings, it remains unclear whether increased access to 
services does typically result in measurable clinical improvement (i.e., a reduction in mental 
health symptoms). In the only empirical study of its kind to date, Boothroyd, Mercado, 
Poythress, Christy, and Petrila (2005) compared changes in symptoms in a sample of 
defendants in Broward County mental health court to changes in a comparison sample of 
defendants in a regular court. Participants included 116 defendants from the mental health 
court, and 106 defendants from a magistrates court who were assessed using the Brief 
Psychiatric Rating Scale 1, 4, and 8 months after an initial court appearance. Both 
administrative and self-report data were used to identify defendants who received treatment 
after their initial court appearance, and participants were only included in the analyses if they 
had attended at least one follow-up treatment. The results suggest that while the mental health 
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court significantly increased defendants’ access to mental health services, they had little 
control over the type and quality of services that the defendants received. Furthermore, 
reductions in mental health symptoms were not observed among defendants who received 
treatment in either court setting. The authors thus concluded that the results obtained were 
more likely to be a reflection of their public mental health system and the chronicity of some 
of mental illnesses (e.g., psychotic disorders) rather than a failure of the mental health court 
to meet its articulated goals.   
 Notably, a recent study by Luskin (2013) found that while the intervention of a mental 
health court in Marion County (USA), Indiana, increased the frequency of outpatient 
treatments for participants (n=82), compared to individuals with mental illness who were also 
part of the criminal justice system (n=89), the quality and variability of services offered 
remained the same. Furthermore, the types of services and treatment provided to participants 
were not necessarily tailored to address the criminogenic risk factors of these individuals. 
Contrary to expectations, the mental health court participants in this study also did not report 
significantly greater improvements in housing, employment and other social services needs 
compared to the control group.  
1.6 Australian Evaluations    
In 2004, the South Australian Government Office of Crime Statistics and Research 
(OCSAR) published an evaluation of the South Australian Magistrates Court Diversion 
Program (MCDP) which compared the number of charges and numbers of offences for court 
participants 12 months pre-program and 12 months post-program (Skrzypiec, Wundersitz, & 
McRostie, 2004). For the 157 people who completed the program, the number of charges 
from pre-program to post-program fell from 348 to 116, with two thirds (66.2%) of 
participants  not offending at all during the post-program period (compared to only 7% pre-
 21 
 
program). Over three quarters (76.4%) of participants either became ‘non-offenders’ or were 
charged with fewer offences post-program (only 10.8% recorded more offences). Those 
participants with five or more previous convictions, current substance abuse 
disorder/dependency problems, physical health issues, dual mental impairment diagnoses, 
and housing or accommodation difficulties were also shown to be more likely to re-offend. 
In 2007, the Magistrates Court of Tasmania commissioned an independent evaluation 
of their pilot Mental Health Diversion List (MHDL) (Newitt & Stojecvski, 2009), a program 
which similarly aims to utilise a problem-solving approach to divert mentally ill offenders 
away from the criminal justice system and into treatment. The evaluation found that there 
was a reduction in the number of MHDL participants who offended 6 months post-program 
compared to pre-program, as well as a reduction in the actual number of charges for these 
offenders. Over 92% (n=52) of MHDL participants committed no offences during their 6 
months post-program participation, compared to just over 17% in the 6 months before they 
entered the MHDL. Over half (57%) were apprehended for two or more offences pre-
program compared with only 3.8% post-program. It was not possible to calculate the 
statistical significance of the data obtained, or to conduct a comparison of the types of 
offences committed pre-and post-participation (in order to determine whether the type of 
offending had changed) because of the small number (n=88) of program completers. 
1.7 Research Limitations    
A number of methodological limitations arise in the study of mental health courts (see 
Sarteschi et al., 2011). Most notably, many existing evaluations have failed to use random 
matched comparison groups or to establish the expected base rate of re-offending against 
which program effectiveness can be judged. This latter issue is of particular importance given 
that those who are eligible to appear before mental health courts are typically charged with 
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less serious crimes and may therefore be at relatively low risk of re-offending than those who 
appear before other traditional courts. There are also a range of differences in how these 
courts operate, leading to uncertainty about the generalisability of these results to other 
jurisdictions and highlighting the need for local evaluations.  
 Similarly, while the 2004 and 2007 Australian evaluations in South Australia and 
Tasmania respectively found that mental health courts led to an overall reduction in re-
offending rates, a number of limitations are also apparent in these evaluation designs. Neither 
study for example, addressed the underlying mechanisms/factors that led to such apparently 
positive outcomes, no baseline data were collected (e.g., offending history), and there were 
no comparison groups to determine if the reported positive outcomes were a direct result of 
participation in the mental health court.  In addition, the evaluations did not measure 
therapeutic outcomes arising from participation in the program, such as improvements in a 
participant’s mental state, general well-being, and quality of life. The sample size of the 
Tasmanian evaluation was also too small to make any meaningful observations about the 
utility of the mental health court process.  
The need for mental health courts to incorporate practical, feasible, and effective 
strategies for collecting outcome data has been consistently highlighted by a number of key 
researchers involved in the area (e.g., Payne, 2006; Wolff & Pogorzelski, 2005). In the 
United States, where mental health courts are particularly common, the Bureau of Justice 
Assistance (BJA) has developed a primer to collecting mental health court outcome data 
(Steadman, 2005). According to the BJA, the core question in evaluating whether mental 
health courts work is not, “Do mental health courts work?”, but rather, “What works, for 
whom, under what circumstances?”. Each mental health court is expected to specify realistic 
and measurable goals with regard to the participants, the criminal justice system, and the 
community. Steadman further recommends that data should be obtained in the following 
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three areas: (1) Services – what services/what type of services (e.g., case management, 
psychosocial rehabilitation, medication, supported employment, etc.) did the court 
participants receive? How often did they receive them (e.g., once a week), and for how long 
did they receive them? (e.g., 6 months); (2) Criminal Justice Outcomes – what were the 
effects of these services on participants’ criminal justice involvement (e.g., number of re-
arrests)?; and (3) Mental Health Outcomes – What were the effects of the services on 
participants’ mental health symptoms and overall functioning?  
There are many other acknowledged challenges associated with conducting such 
evaluations. Wolff and Pogorzelski (2005) noted that mental health courts are by nature, fluid 
non-standardised entities which are highly dependent on macro (i.e., federal and state politics 
and policy) and local influences (i.e., community resources, mental health services and public 
sentiment) within the environment, as well as the personal preferences and relationship 
dynamics of those providing the intervention itself. Given the inherent socially complex 
nature of such courts, conducting comprehensive process and outcome evaluations is often 
fraught with difficulties which can easily become an expensive and time-consuming exercise 
for the agencies involved. It is argued then that there is a need to first understand how the 
underlying nature of mental health courts, especially its program structure can potentially 
have an impact on the treatment and legal outcomes of participants.  Finally, it would also 
appear that relatively little is currently known about the types of specific treatments that are 
administered as a result of mental health court appearances and how these might contribute to 
the prevention of criminal behaviour (see Richardson & McSherry, 2010).  
Boothroyd et al.’s (2005) study also raises important questions about the efficacy of 
mental health courts worldwide, beyond that of reducing recidivism rates and streamlining 
procedural justices. Moreover, what is the role and value of mental health courts within the 
criminal justice system? If mental health courts are to adopt a therapeutic problem-solving 
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approach, they should be able to demonstrate effectively that they lead to clear and positive 
improvements in participants’ mental health and general well-being following program-
completion. It is therefore argued that, given that mental health courts claim to be founded 
upon the principles of therapeutic jurisprudence, the measurement of therapeutic outcomes 
should be an important part of the evaluation process. 
1.8  Chapter Summary 
This chapter has provided an overview of the development of mental health courts, 
their main characteristics and structure, as well as their theoretical underpinnings. These 
courts have emerged in response to concerns about the over-representation of mentally ill 
people within the criminal justice system and their vulnerabilities in institutional settings. At 
the same time concerns have been expressed about the need for specialised services, the 
coercive nature of treatment in mental health courts, and the extent to which mental disorder 
and re-offending may be closely associated.  
Mental health courts, in general, aim not only to reduce recidivism, but also to 
facilitate improvements in a participant’s mental health, and to assist the criminal justice 
system to manage offenders with mental health difficulties. Despite an increase in the number 
of mental health courts now operating over the past two decades, limited research into 
program outcomes has been conducted in Australia. This has made it difficult to develop 
evidence-based public policy in this area. Those evaluations that have been published 
however, do provide some grounds for optimism, as the courts have been shown to be 
responsible for lowered rates of re-offending and improved access to treatment for mentally 
disordered offenders. Unfortunately, the evidence is far from robust or conclusive, and there 
is a need to further articulate the processes by which these court programs aim to produce 
these outcomes. 
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Chapter 2: The Magistrates Court Diversion Program (MCDP). 
 
The preceding chapter provided an overview of the development of mental health 
courts, and their core characteristics. This chapter describes in detail the South Australian 
Magistrates Court Diversion Program (MCDP). This was the first program designed to deal 
with offenders with a mental impairment in Australia and provides context for the empirical 
studies that follow.  
2.1 The South Australian Mental Health Court  
The South Australia Magistrate’s Court Diversion Program (MCDP) was established 
in 1999, and was the first mental health court in Australia to deal specifically with offenders 
suffering from a mental impairment. It was established as part of a major strategy 
recommended by a review of the Criminal Law Consolidation Act (Mental Impairment 
Provisions) 1995 which identified a dire need for specialist services for those who ended up 
in the criminal justice system as a result of a mental impairment (Justice Strategy, 2000).  
Currently, the South Australian Criminal Law Consolidation Act (Mental Impairment) 
Amendments 1995, defines mental impairment as:  
(a) A mental illness6; or 
(b) An intellectual disability; or  
(c) A disability of impairment of the mind resulting from senility, but does not include 
intoxication. 
One of the main reasons for the introduction of the MCDP was the passing of the 
Mental Impairment Provisions (Part A) of the Criminal Law Consolidation Act (CLCA) 
1935, which became operational in South Australia in 1996. Essentially, the new mental 
                                                             
6 ‘Mental illness’ in this context refers to what is legally termed a pathological infirmity of the mind (including a 
temporary one of short duration). 
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impairment provisions of the CLCA 1935 altered the way in which the criminal justice system 
dealt with offenders found to be ‘unfit to stand trial’ or not guilty on the basis on being 
‘mentally incompetent to have committed an offence’. The amendment introduced the 
requirement that a limiting term for supervision or detention be set, thus eliminating 
indeterminate sentences for these offenders. A broader range of sentencing options were also 
introduced (rather than just detention), thereby making the ‘mental incompetence’ defence a 
more viable option for someone who had been charged with both minor and major offences.  
As a result of the above changes, use of the ‘mental incompetence’ defence increased 
dramatically, particularly for lower court matters. However, defendants who wished to 
contest their charges on the grounds that they were ‘potentially incompetent to have 
committed an offence’ often became caught up in a protracted procedural and assessment 
process which was, at times, disproportionate to the seriousness of their offending. As such, 
considerable pressure was placed on both the court and mental health systems. The MCDP 
was, therefore, specifically created to deal with those offenders accused of minor offences 
who were flooding the system with pleas of ‘mental incompetence’. The program is based on 
the expectation that for certain types of individuals, problem-solving approaches will be more 
appropriate than punitive sanctions, and that those with a mental impairment may be 
especially vulnerable as they move through the court process.  
At around the same time, the Criminal Law (Sentencing) Act 1988 was amended to 
reflect not only the changes to the new mental impairment provisions but, also, to the 
establishment of the MCDP. In essence, these reforms enabled the court to defer sentencing 
specifically for the purposes of rehabilitation and/or to determine an individual’s eligibility to 
participate on a court-based intervention program. It also allowed for the dismissal of minor 
offences, when the court is satisfied that a mentally impaired defendant has demonstrated a 
commitment to, (and has participated satisfactorily in) rehabilitation for a period of time. 
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Specifically these legislative reforms are reflected in Section 19B7 and 19C8 of the Criminal 
Law (Sentencing) Act 1988 and the Statutes Amendment (Intervention Programs and 
Sentencing Procedures) Act 2005.  
The MCDP is best characterised as a pre-sentence program given that it endeavours to 
initiate early intervention through referral to appropriate treatment and rehabilitation services 
                                                             
7 Section 19B – ‘Deferral of sentence for rehabilitation and other purposes’: (1) A court may, on finding a 
person guilty of an offence (whether or not it proceeds to conviction), make an order adjourning proceedings to 
a specified date, and granting bail to defendant in accordance with the Bail Act 1985 – (a) for the purpose of 
assessing the defendant’s capacity and prospects for rehabilitation; or (b) for the purpose of allowing the 
defendant to demonstrate that rehabilitation has taken place; or (c) for the purpose of assessing the defendant’s 
eligibility for participation in an intervention program; or (d) for the purpose of allowing the defendant to 
participate in an intervention program; or (e) for any other purpose the court considers appropriate in the 
circumstances. (2) As a general rule, proceedings may not be adjourned under this section (whether by a single 
adjournment or a series of adjournments) for more than 12 months from the date of the finding of guilt (the 
usual maximum). (3) A Court may adjourn proceedings for a period exceeding the usual maximum if the 
defendant is, or will be, participating in an intervention program and the court is satisfied that – (a) the 
defendant has, by participating in, or agreeing to participate in, the intervention program, demonstrated a 
commitment to addressing the problems out of which his or her offending arose; and (b) if the proceedings were 
not adjourned for such a period – (i) the defendant would be prevented from completing, or participating in, the 
intervention program; and (ii) the defendant’s rehabilitation would be prejudiced. (4) In considering whether to 
adjourn proceedings for a period exceeding the usual maximum, a court is not bound by the rules of evidence 
and may (in particular) inform itself on the basis of a written or oral report from a person who may be in a 
position to provide relevant information. (5) A person who provides information to the court by way of a written 
or oral report is liable to be cross-examined on any of the matters contained in the report. (6) If a statement of 
fact or opinion in a report is challenged by the prosecutor or the defendant, the court must disregard the fact or 
opinion unless it is substantiated on oath. (7) This section does not limit any power that a court has, apart from 
this section, to adjourn proceedings or to grant bail in relation to any period of adjournment.  
8 Section 19C – ‘Mental Impairment ‘: (1) A court finds a defendant guilty of a summary or minor indictable 
offence may release the defendant without conviction or penalty if satisfied – (a) that the defendant – (i) suffers 
from a mental impairment that explains and extenuates, at least to some extent, the conduct that forms the 
subject matter of the offence; and (ii) has completed, or is participating to a satisfactory extent in, an 
intervention program; and (iii) recognises that he or she suffers from the mental impairment and is making a 
conscientious attempt to overcome behavioural problems associated with it; and (b) that the release of the 
defendant under this subsection would not involve an unacceptable risk to the safety of a particular person or the 
community. (2) A court may, at any time before a charge of a summary or minor indictable offence has been 
finally determined, dismiss the charge if satisfied – (a) that the defendant – (i) suffers from a mental impairment 
that explains and extenuates, at least to some extent, the conduct that forms the subject matter of the offence; 
and (ii) has completed, or is participating to a satisfactory extent in, an intervention program; and (iii) recognises 
that he or she suffers from the mental impairment and is making a conscientious attempt to overcome 
behavioural problems associated with it; (b) that dismissal of the charge under this subsection would not involve 
an unacceptable risk to the safety of a particular person or the community; and (c) that the court would not, if a 
finding of guilt were made, make an order requiring the defendant to pay compensation for injury, loss or 
damage resulting from the offence. (3) If the defendant is participating in, but has not completed, an intervention 
program, the court may, instead of dismissing the charge, release the defendant on an undertaking – (a) to 
complete the intervention program; and (b) to appear before the court for determination of the charge – (i) after 
the defendant has completed the intervention program; or (ii) if the defendant fails to complete the intervention. 
(4) In deciding whether to exercise its powers under this section, the court – (a) may act on the basis of 
information that it considers reliable without regard to the rules of evidence; and (b) should, if proposing to 
dismiss a charge under subsection (2) or release a defendant on an undertaking under subsection (3), consider 
any information about the interest of possible victims that is before the court. (5) In this section – court means – 
(a) the Magistrates Court; or (b) the Youth Court; or (c) any other court authorised by regulation to exercise 
powers conferred by this section.  
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while the formal legal process is adjourned (Burvill, Dusmohamed, Hunter & McRostie, 
2003). Historically, only offenders with a minor indictable or summary offence9 who showed 
signs of having impaired mental or intellectual functioning could elect to be diverted to the 
MCDP. Offences of a violent nature or those falling into the regulatory category (e.g., traffic 
matters which carry a mandatory penalty) generally excluded a defendant from participating 
in the program. In recent years, however, as a result of changing judicial and stakeholders’ 
attitudes, violent offences and driving-related offending have formed the bulk of the offences 
committed by those who are referred to the MCDP.  
The main aims of the program as described by Burvill et al. (2003) are: (1) To reduce 
offending associated with a mental illness; (2) To improve a participant’s general health and 
well-being; (3) To improve the criminal justice system’s response to mental illness; and (4) 
To reduce the use of a defence under the provisions of the CLCA (Mental Impairment) 
Amendments 1995 by minor offenders within the Magistrates Court jurisdiction. In practice, 
the MCDP relies heavily on the services of mental health professionals to guide program 
application and sentencing, and aims to provide an opportunity for eligible individuals to 
address their offending behaviour and mental health/disability needs whilst their legal 
proceedings are adjourned. Furthermore, guilty pleas are not necessarily taken at the start of 
participation, although the participants must agree to the objective elements of their offences. 
Participation in the program is voluntary and generally lasts for 6 months which, under 
special circumstances (e.g., compliance issues), can be extended for up to 12 months. Finally, 
sentencing is carried out only upon program completion.  
                                                             
9 A ‘summary offence’ is an offence that must be heard and finally determined in the Magistrates Court and for 
which a maximum fine of A$2000, or a maximum sentence of 2 years imprisonment may be imposed. A “minor 
indictable offence” is an offence for which a maximum fine of A$120,000, or a maximum sentence of 5 years 
imprisonment can be imposed by a superior court, but which may be heard in the Magistrates Court at the 
election of the defendant, in which circumstance a maximum penalty of only 2 years imprisonment may be 
imposed. 
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In order to be considered as eligible for the MCDP, a participant must satisfy one or 
more of the mental impairment criteria as listed in the above CLCA Mental Impairment Act 
(1995), or be diagnosed with a personality disorder (with the exclusion of antisocial 
personality disorder)10. Other factors that are taken into account when determining a 
participant’s suitability for the program include: the nexus between their mental illness and 
criminal behaviour; the availability of treatment agencies in the community; and the current 
level of mental health service provision a participant is receiving (i.e., a participant would not 
generally be accepted onto the program if s/he was already accessing treatment independently 
in the community). In some cases, offenders with an ongoing serious mental health problem 
may also be accepted despite the lack of an association between their mental health and 
offending behaviour. Success in the MCDP is generally defined by an individual having 
deemed to have ‘successfully’ or ‘meaningfully’ addressed their mental health problems.  
One other defining aspect of the South Australian mental health court is the brokerage 
model of services it adopts. The program staff acts as assessors and case managers rather than 
as direct service providers, and are responsible for monitoring compliance on behalf of the 
court. The MCDP has also developed a practice framework that draws on the ‘What Works’ 
or Risk-Needs-Responsivity (RNR) model of offender rehabilitation, as originally outlined by 
Andrews and Bonta (1994).  In brief, this suggests that offender rehabilitation programs 
should: (a) be individually tailored to be proportionate in intensity to the individual’s risk of 
recidivism; (b) address their treatment needs that are offence-related; and (c) should be 
responsive to the learning style and degree of motivation of participants. As such, the current 
format of preliminary assessments used in the MCDP covers a number of factors which have 
been deemed to be associated with recurrent criminal behaviour, including personality 
                                                             
10 Mental impairment in this context has been re-defined in the relevant Section 19 of the Criminal Law 
(Sentencing Act) 1988 to mean an impaired intellectual or mental function resulting from a mental illness, an 
intellectual disability, a personality disorder, or a brain injury or neurological disorder (including dementia).  
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factors, substance abuse, unemployment, diminished finances, anger, and family/relationship 
issues (i.e., criminogenic needs), as well as assessments that are designed to determine 
whether or not an individual suffers from a diagnosable mental illness. Other ‘non-
criminogenic’ needs, such as housing and self-esteem, are also assessed but have less 
influence in decision-making. For reference, the pathway from the referral stage to 
completion of program is demonstrated in Figure 2.1. 
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Figure 2.1 Pathways into the MCDP and stages of participation (reproduced from the  
Magistrates Court Diversion Program Procedure Manual, 2008). 
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2.2  Current Operations  
The MCDP operated out of four metropolitan Adelaide Magistrates Courts (at 
Elizabeth, Christies Beach, Holden Hill, and Port Adelaide), and four regional courts (Murray 
Bridge, Mount Gambier, Whyalla, and Port Augusta) for many years. The mental health court 
sat weekly at the Adelaide Magistrates Court, whereas the metropolitan court lists were dealt 
with on a monthly basis. Regional court circuits for the MCDP on the other hand, were held 
on a bi-monthly basis.  
When the court was first set up, each jurisdiction was presided over by a magistrate 
who had volunteered to sit on the mental health court program because of his or her desire to 
engage in a more ‘therapeutic’ approach to justice. However this process has become less 
common and most magistrates (particularly in the metropolitan and regional areas) are now 
appointed to the court as a result of managerial decisions and/or circumstances (e.g., there is 
only one magistrate appointed to each regional court and he or she has to preside over all the 
different criminal lists in that particular jurisdiction). This appears to have resulted in a 
gradual progression towards an increasingly formalised, and arguably, less therapeutic court 
setting as a result of the more structured and prescriptive (i.e., traditional) judicial style that is 
favoured by most Magistrates. 
 In May 2010, a new court program was established in South Australia which 
attempted to combine the principles of mental health courts and drug courts. This was driven 
by the high rates of co-morbidity (mental health and substance use) that are present in the 
offender population. The South Australian Treatment Intervention Program (TIP) initially 
commenced as a pilot program out of the Christies Beach Magistrates Court and incorporated 
the MCDP as one of three program streams (i.e., the ‘Mental Impairment’ stream), although 
its aims, structure, and eligibility criteria remained unchanged. The structure of the two 
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remaining streams of TIP11 however (the ‘Co-morbidity’ and the Substance Use Disorder’ 
streams), are significantly more intensive than the ‘Mental Impairment’ stream. Participants 
in these two streams are required to submit to random urinalyses on a weekly basis, appear 
before a Magistrate on a fortnightly basis, and comply with mandatory group therapy 
programs as part of their TIP rehabilitation plan. This is, in addition to attending any other 
form of treatment identified as necessary in the assessment. It should be noted that the 
Treatment Intervention Program has since officially replaced the Magistrates Court Diversion 
Program in Adelaide and all of the other metropolitan Magistrates Courts. However, regional 
courts continue to retain the MCDP paradigm as the sole problem-solving program in those 
jurisdictions.  
2.3 Case Studies 
Two case examples previously published (see Lim & Day, 2012), are reproduced 
below. The first involves a participant who did not complete the program, whereas the second 
describes a client who was deemed to have participated successfully by the court.  
 2.3.1 Case Study 1 
 Client 1 was a 36 year old male who had been charged with disorderly behavior and 
property damage. His offences occurred in the context of alcohol intoxication and psychosis, 
and occurred at a time when he had not been complying with his antipsychotic medication 
regime. This was not uncommon, and his history described ongoing problems with treatment 
compliance, followed by a deterioration of his mental state. He had offended in a similar 
manner many times previously. This client had very limited family support, few friendships, 
                                                             
11 For further information on TIP, refer to the Courts Administrative Authority of South Australia website: 
http://www.courts.sa.gov.au/OurCourts/MagistratesCourt/InterventionPrograms/Pages/Treatment-Intervention-
Program.aspx  
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and experienced difficulties with managing his daily affairs, including periods of 
homelessness.  
The MCDP program plan required this client to maintain contact with his general 
practitioner, psychiatrist and social worker through the Community Mental Health Services, 
the Drug and Alcohol Service of South Australia, as well as requiring him to be engaged with 
a psychosocial health and rehabilitation agency for assistance with his daily functioning, such 
as stable accommodation, transport, and recreational activities. At his first review, this client 
had kept in contact with program staff and appeared to be making every effort to change his 
circumstances. One of the people who were working with him reported that he had made 
significant and genuine progress in his attempts to address his alcohol issues. He had also 
attended appointments with his psychiatrist and had been compliant with his medication 
regime.  
 By the second review, however, program staff were unable to contact the client who 
had apparently changed his residential address several times. He had not kept his 
appointments with the psychiatrist and it was unclear if he had been taking his medication. 
The presiding judicial officer, after considering the recommendations of program staff, 
allowed the client to remain in the program on the condition that he made every effort to 
address his outstanding issues, and schedule an appointment to speak to program staff.  
Program staff were unable to contact the client during the third review period and he 
had not attended any appointments with service providers. Therefore, despite a positive start 
in the early stages of his involvement with the program subsequent to this, his compliance 
with the program was considered to be poor. Together with his failure to attend court at the 
third review, the client’s involvement with the program was terminated and a warrant was 
issued for his arrest.  
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2.3.2  Case Study 2 
 Client 2 was a 40 year old female who had been referred and accepted onto the 
program, having been charged with several counts of theft. She had been provisionally 
diagnosed with Major Depressive Disorder, Alcohol, and Cannabis Abuse. As a result of her 
offences, the client had lost her regular employment and was experiencing financial 
difficulties. She had developed a reliance on alcohol and cannabis to cope, and although had 
been prescribed antidepressants by her general practitioner, was not taking these regularly. In 
addition, she had not previously attended any counselling, and had very limited family and 
interpersonal support.  
Her program plan recommended that she maintain ongoing contact with her general 
practitioner to monitor her medication compliance, for her to be referred to a psychologist to 
address her depression and drug and alcohol issues, an employment agency for vocational 
assistance, and a psychosocial rehabilitation agency for financial counselling and to increase 
her social supports in the community. At her first review, this client was described as doing 
extremely well and being highly motivated. A referral to a psychologist to assist her to 
address her depression had been made and she was waiting on an initial appointment. In the 
interim, she had resumed her medication and had reportedly reduced her alcohol and cannabis 
use. 
 At her second review, the client’s progress was maintained and she had attended three 
sessions with the psychologist and was working on substance use issues as well as her 
depressive symptomatology. The client had also engaged with an employment agency and 
was receiving financial counselling. The review report recommended that the client’s 
participation on the program be finalised at her next court appearance, in light of her positive 
progress.  
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During the third review period, the client had gone through a period of extreme 
difficulty associated with the death of a family member, exacerbated by her lack of 
appropriate support. It was considered inappropriate to finalise her matters on this occasion, 
given that she had recently missed a number of appointments with her psychologist and had 
apparently increased her alcohol use. She had also stopped looking for employment. The 
matters were further adjourned for another two months to allow her to resume her program 
plan.  
The final report was extremely positive, noting that the client had resumed her 
engagement with her psychologist on her own initiative, had continued to be compliant with 
her medication, and was now abstinent from cannabis. The client also noted that she felt 
ready to return to the work force, and had a budget plan put in place by her financial 
counsellor. It was thus determined that she had successfully completed that program through 
demonstrating a high degree of motivation and initiative, and that, as a result, her risk of 
recidivism had been lowered. Her matters were finalised and she was given a 12-month Good 
Behaviour Bond.  
2.4 Discussion 
The case studies presented above highlight the highs and lows that are faced by 
mental health courts when referring participants to community agencies and professionals for 
treatment. Although connecting individuals with mental health problems to appropriate and 
effective community care is important, mainstream healthcare providers do not necessarily 
develop the type of risk management plans that might be expected from specialist forensic 
services. This suggests that the court assessment process should focus on identifying the 
functional relationship that exists between mental health symptoms and the offending 
behaviour as well as articulating the scenarios in which the risk is most acute. More direction 
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might then be offered to non-forensically trained service providers in relation to risk 
management planning. To illustrate, in Case Study 1, it would appear that the client was 
placed at risk by both his mental illness (given that he had had recurrent history of offending 
when mentally unwell), and his abuse of alcohol and, as such, the management of his mental 
health was key to his success in the program. However, it also suggests the need to closely 
monitor prodromal symptoms, alcohol use, and the level of social support he receives in the 
community. In this way the community mental health service provider could be encouraged 
to consider not only those issues of direct relevance to the client’s mental health treatment, 
but also broader issues of risk and the responsibilities of the service to the court. In Case 
Study 2, while the client received treatment in relation to her depression and substance abuse 
issues, and was deemed to have successfully completed the program, it was unclear if the 
psychologist had specifically considered her attitudes towards offending. Therefore, her 
prospective risk of recidivism was unclear.  
There are a number of other observations that might be made here. The first concerns 
the absence of any consistent use of a structured risk assessment tool. The Australian 
Psychological Society’s (APS) College of Forensic Psychologists (2010) information sheet 
on risk assessment makes the following points: 
“There are essentially three main approaches to risk assessment. These are 
the unstructured clinical, the actuarial, and the structured professional 
judgment (SPJ) approaches. Traditional unstructured clinical predictions 
of risk involve opinions about an individual‘s likelihood of re-offending 
based upon the practitioner’s knowledge of that person. In contrast, the 
actuarial approach is purely mechanical and places individuals into a risk 
category based upon the presence or absence of a predetermined set of 
risk factors that usually have an empirically established relationship with 
the criminal behaviour in question. Finally, structured professional 
judgement approaches rely on the application of a structured risk 
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assessment instrument to guide and focus the assessment. Assessors 
examine the risk factors contained within the instrument to determine their 
relevance to the individual being assessed before making a final risk 
rating and delineating treatment and management needs” (p.1).  
 
Although the MCDP subscribes to the RNR model of offender rehabilitation (a model 
predicated on differential case management based on the assessment of risk), the program 
would appear to rely (to some extent at least) on clinical decision-making, albeit with some 
consideration of relevant risk factors. The APS recommends the use of actuarial or structured 
assessment tools to inform judgement of risk because of their increased accuracy and 
reliability. The challenge for program providers, then, is to identify an appropriate method of 
assessing risk that has been validated for use with this particular population, and considers 
the base-rate of re-offending for this particular population (given the considerable 
heterogeneity that exists between different offence types and diagnostic groups). 
It is also the case that risk is contingent upon current contextual variables and, 
therefore, even high-risk cases will not be at imminent risk at all times. The distinction 
between ‘status’ and ‘state’ risk factors made by Douglas and Skeem (2005) is particularly 
useful here. Risk ‘status’ is defined as the inter-individual risk level which is based largely on 
static risk factors, whereas risk ‘state’ is the intra-individual risk level determined largely by 
the current status of dynamic risk factors. The notion of risk state encompasses the idea that 
individuals will vary in their likelihood of re-offending over time and across situations, 
depending on such factors as access to victims, current degree of alcohol or drug use, access 
to and compliance with treatment and supervision services, the nature of interpersonal 
relationships and support systems, current mood states and so on. In the context of the 
MCDP, mental health symptoms may be important markers of risk state for some program 
participants, and, therefore, both program staff and service providers have an important role 
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to play in monitoring and responding to these. Therefore, in this next chapter, stakeholders’ 
perceptions of the nature and purpose of mental health courts will be analysed to determine if 
they are consistent with the notion of mental health and risk of re-offending.  
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Chapter 3:  
Study 1: An Examination of Stakeholders’ Attitudes and 
Understanding of Therapeutic Jurisprudence in Mental Health 
Courts  
 
 As discussed in the preceding chapters, mental health courts seek to achieve multiple 
outcomes, with differences of emphasis determined by structural, operational, and 
jurisdictional differences. Mental health courts are nonetheless all premised upon the theory 
of therapeutic jurisprudence (e.g., Winick, 2003) which prioritises treatment and 
rehabilitation over punishment. The South Australian mental health court program (the 
MCDP) takes the view that the needs of offenders can be addressed through the provision of 
treatment and support in the community, not only in relation to mental health difficulties but 
also in regard to other aspects of life which are considered to be problematic, such as 
substance use, unemployment, and homelessness. It places great emphasis on behavioural 
change as occurring on a continuum, with a focus on improved psychosocial functioning and 
lifestyle stability rather than complete recovery. Despite this, the program is not guided by a 
model of mental health treatment that is easy to articulate.  
 
3.1 Aims  
 
The aim of this study is to investigate stakeholders’ understanding of the purpose and 
functioning of an adult mental health court (the South Australian Magistrates Court Diversion 
Program12) and to consider the theoretical frameworks upon which this court is based.  More 
specifically, it seeks to develop a descriptive model of how the current policies and 
procedures of the program should be expected to lead to positive program outcomes from a 
stakeholder perspective, using a grounded theory approach.  
 
                                                             
12 The mention of MCDP from here on in will also refer to the ‘Mental Impairment’ stream of the South 
Australian Treatment Intervention Program. 
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3.2 Methodology 
 
Given that the aim of this research was to understand how stakeholders theorise the 
court, an exploratory, qualitative design seemed most appropriate.  It was felt that conducting 
interviews would be the most ideal method of obtaining a range of ideas, understanding 
differences in perspectives between participants, and uncovering factors that influence their 
opinions, behaviours, or motivations (Kreuger & Casey, 2000). A Grounded Theory approach 
to data collection and analysis was adopted, as this methodology has been developed 
specifically for areas of study where a well-established body of theory does not exist (see 
Glaser & Strauss, 1967). The analytic process involved in Grounded Theory allows for 
further inquiry through a method of reduction, convergence and coding of data (Miles & 
Huberman, 1994), where the purpose is to discover better ways of thinking about a 
phenomenon in order to understand how groups of people formulate their perspectives 
through their experiences. The aim is to use inductive reasoning to generate data which can 
be compared in a deductive way to produce theoretical frameworks and verify hypotheses 
(Strauss & Corbin, 1990). 
Qualitative research actively acknowledges the role of the research context and 
interplay between participants. As such it is important to position the researcher for the 
purpose of this study. This researcher is employed as a psychologist, and has undertaken 
clinical assessment work within the South Australian Magistrates Court Intervention 
Programs13 since 2007. All of the individuals approached to participate in this study were 
either work colleagues or professional associates of the researcher. While it is acknowledged 
that this may go against more traditional research practices, it has been suggested by Burman 
(1996) that having a relationship with a participant may in fact be beneficial, in terms of their 
willingness to disclose. In fact, the researcher’s intimate knowledge of the MCDP was 
                                                             
13 This includes the Drug Court, Magistrates and Youth Court Diversion Program/ Treatment Intervention 
Program (TIP), and the Abuse Prevention (Domestic Violence) Intervention Program.  
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considered a particular advantage in this study given that this study took place after the 
transition of the MCDP into the TIP paradigm in the Adelaide and metropolitan Magistrates 
Courts.  The potential for confusion about the different programs that are available was 
acknowledged and participants were directed to only consider their experiences in relation to 
the MCDP or the ‘Mental Impairment’ stream of TIP.  
In positioning myself as a researcher in this area, it is important that I also comment 
briefly on my motivations and expectations in conducting a PhD project on the topic of 
mental health courts. With a background in criminology and forensic psychology, I have 
always had a particular interest in the different types of innovative justice approaches that are 
used to manage core groups of offenders, such as juveniles and the mentally ill. Through my 
employment initially as a Psychologist/Case Manager in the South Australian Drug Court, 
and subsequently as an assessing Psychologist for the MCDP/TIP programs, I became 
interested in the topic of problem-solving courts and their establishment within the lower 
courts in an attempt to meet the demands of mentally ill offenders. The idea of enrolling in a 
PhD came about as I became increasingly unclear about the purpose of the MCDP, due 
largely to the lack of a clear practice framework and the rather informal model of case 
management that is utilised, despite the clear intent to apply the risk, needs and responsivity 
framework during the assessment process. There also appeared to be a disconnect between 
program logic, theory, and clinical practice. Moreover, stakeholders and staff tended to 
practise in professional silos, albeit united towards achieving the overarching aim of 
‘helping’ mentally ill and other vulnerable offenders. I do not expect that this PhD will bridge 
the divide amongst the professions, nor do I expect that it will resolve all the questions 
related to what would be the most effective strategies or best-practice guidelines in relation to 
mental health courts. I hope, however, that this research will lead to a better understanding of 
the rationale behind such programs, and to highlight the more successful components of the 
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MCDP. This will hopefully provide a platform for future policy decision making and 
encourage greater consistency and group cohesiveness in the management of participants in 
problem-solving courts.  
3.2.1   Participants  
Purposeful sampling was used to identify those participants who were most likely to 
be able to provide information relevant to the rationale for the program. Therefore, all 
individuals who were considered to have some form of involvement with the policy decisions 
and/or operational workings of the court were identified. These included judicial officers, 
Intervention Program staff, treatment providers, lawyers, and prosecutors. After obtaining 
both organisational and ethical approval to conduct the study (see Appendix A), an email 
containing information about the study was sent out to individuals from each professional 
group, requesting their involvement, with particular emphasis on the voluntary nature of the 
research project. No-one was pressured or coerced to participate.  
In total, 20 professionals (9 males and 11 females) agreed to be interviewed. Of these, 
there were 7 magistrates, 4 lawyers, 4 program staff, and 5 treatment providers.14 No other 
individual demographical characteristics (e.g., age, years in service, etc.) were obtained from 
the participants, given that the richness of the data in qualitative research is considered more 
important than the richness of the sample (Seale & Silverman, 1997). Nonetheless, some 
characteristics were directly observable (e.g., gender) and others emerged during the course 
of the discussions, although were disregarded if they had no direct relevance to this study.  
3.2.2 Interview Protocol 
The interview questions (see Appendix B) consisted of a series of general questions 
designed to elicit from the stakeholders: (1) the parameters of their work (e.g., ‘What regular 
decisions about the program do you have to make that are specific to your job scope – are 
                                                             
14 In the end, all of the recruited treatment providers were psychologists who had treated participants on the 
mental health court at some point in time. One psychologist had also provided training and consultancy services 
to staff of the Intervention Programs, and another worked for the State’s Forensic Mental Health Services.  
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there any criteria you would use in sentencing,  perceptions of risk pre- or post-program, 
treatment progress etc.?’); (2) their understanding of the rationale behind mental health courts 
(e.g., ‘Why do you think these sorts of programs have been established?’) and the concept of 
therapeutic jurisprudence (e.g., ‘What in your opinion are the most important/effective 
features of the program?’); (3) their understanding of the relationship between mental health 
and crime (e.g., ‘What are the most common types of mental disorders that you see and how 
do you think they have contributed to criminal behaviour?’); and finally, (4) their 
expectations of program outcomes (e.g., ‘What are the main objectives of the court?’). 
In accordance with the use of a semi-structured interview, not all questions were 
asked, some were amended, and follow-up questions were often necessary to clarify 
participants’ responses, or to further elucidate themes that had been highlighted in previous 
interviews. 
3.2.3 Procedure  
The interviews were conducted in locations chosen by the participants, which were 
either at their respective chambers (Magistrates) or offices. Each interview was planned to 
last approximately 40 minutes, but this was generally flexible and participants were always 
given as much time as they needed to voice their opinions. Two participants who worked in 
the same office elected to be interviewed at the same time, and therefore, this interview lasted 
nearly 90 minutes.  
Each participant was given an information sheet explaining the nature of the study, 
and once this was read, each signed a consent form (see Appendix C) indicating that he or she 
had been suitably informed about all aspects of the research. Participants were encouraged to 
refrain from specifying names (e.g., of offenders) or other sensitive information during the 
discussions. The interviews were audio-recorded and contemporaneous hand written notes 
were also taken by the researcher. None of the participants expressed concern about having 
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their responses recorded. This was perhaps due to the assurances of confidentiality and 
anonymity that were given to each of them at the start of the interview, as well as their right 
to withdraw from the research at any stage.  
The audio-recorded interviews were transcribed and entered into N-Vivo software for 
further analyses to identify themes. Initially, each transcript was subjected to open coding 
(Strauss & Corbin, 1990), which involved a line by line analysis of the transcripts (i.e., 
reduction) and identification of concepts within statements which can be described in terms 
of their possible meaning. Statements with similar concepts were thus grouped together. The 
transcripts were then re-examined for statements that supported the identified categories. 
Throughout the course of this analytic process, data were constantly re-examined and 
categories were constantly revised. Analysis using N-Vivo was used for the second stage, 
(convergence) whereby identified concepts and categories (and sub-categories) were then 
grouped according to core themes. Strauss and Corbin (1990) recommend this as a way of 
enhancing theoretical sensitivity, which enables the research to “see with analytic depth what 
is there by asking the basic question – ‘what is being described’?” (p.76). Thus, the core 
themes identified help to reduce the large volume of data into meaningful and parsimonious 
units of analysis (see Miles & Huberman, 1984). 
 
3.3 Analysis  
 All participants concurred with the fundamental tenets of therapeutic jurisprudence, 
which is the idea that the law should be applied in a manner which seeks to improve the well-
being of the offender through the use of knowledge gathered from a range of health and legal 
disciplines. There was general consensus that such a program should exist to manage the 
problems faced by vulnerable defendants, and recognition that the traditional sentencing 
principles of punishment and deterrence were inadequate for this disadvantaged sub-group of 
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the offender population by virtue of their mental health problems. Therefore, a key benefit of 
the program was its focus on a “therapeutic jurisprudence” approach which enabled the court 
to oversee the rehabilitation of identified offenders, rather than to simply impose a penalty. 
However, the data that were gathered also depicted the nuanced nature of the stakeholders’ 
expectations and understanding of the theoretical underpinnings of the mental health court. 
  Overall, the results converged around two main themes, with a number of respective 
categories and subcategories identified. The first theme relates to the problem-solving nature 
of the court and how the various components (categories) of the program were perceived to 
be in accordance with the practice of therapeutic jurisprudence, thereby leading to improved 
program outcomes (sub-categories). The second theme highlights the different professional 
perspectives of stakeholders, which could be classified into two groups (categories); health 
and criminal justice. It was found that their differing practice frameworks shaped their 
interpretation of therapeutic jurisprudence principles and influenced their expectations of 
treatment objectives and goals (sub-categories). The results are summarised in Table 3.1.  
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Table 3.1  Themes, Categories, and Sub-categories  
 
Theme Categories Sub-categories  
1. Problem-solving Perceived relationship 
between mental health and 
offending 
 
 
Program structure 
 
 
 
Assessments  
 
 
Case 
Management/Rehabilitation 
plan  
 
 
Timeframe and Continuity 
 
 
 
 
 
x Judicial impact 
x Rehabilitative framework 
 
 
x Identification of treatment needs 
 
 
x Holistic nature 
 
 
 
x Program length 
x Continuity in post-program 
supervision   
 
 
 
2. Different Practice 
Frameworks  
Health (clinical) 
 
 
Criminal Justice (legal) 
 
x Motivation to change  
x Program (treatment) goals  
x Program focus/impact   
 
 
 3.3.1. Theme 1: Problem-solving 
 Relationship between mental health and offending 
 Stakeholders’ understanding of the relationship between mental health and crime was 
discussed extensively during the course of each interview, given that this is considered to 
underpin the foundation of a mental health court. Most participants agreed that mental health 
difficulties and crime were interrelated and were able to cite specific examples of cases 
whereby an offender’s mental state had contributed to their offending behaviour.  As Lawyer 
1 noted, “say someone’s got ADHD and they’re immature and impulsive and they're out and 
a situation presents itself such as driving when they don’t have a licence, and they don’t stop 
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to think about the consequences, then I think yeah that does have an effect on their 
behaviour”. Another example given by Magistrate 1 was, “if someone has schizophrenia and 
they tend to be paranoid, that can mean they are more likely to assault someone or something 
like that, so I think there is a connection, yeah depending on the mental illness”.  In addition, 
mental health conditions such as “depressive and anxiety disorders”, “schizophrenia”, 
“intellectual disability and autism spectrum disorders”, as well as “mental disorders 
aggravated by drugs” were commonly cited by stakeholders as the conditions that they most 
often came across during their work with participants on the mental health court program. 
Only one stakeholder (Magistrate 2) relayed the view that there was not a “close 
relationship” between mental health and offending behavior, except where the individual 
suffered from “delusions or psychosis”.  
Significantly, a number of stakeholders made a point of making the distinction 
between a “diagnosable mental illness” and “mental health symptoms”, the latter of which 
included personality disorder traits such as poor emotional regulation and impulsivity. The 
general perception was that there should be greater emphasis on the underlying symptoms 
that contribute to the offence as opposed to treating the condition per se.  As one treatment 
provider (Psychologist 2) explained: 
“I use the word symptoms in this instance quite carefully, because I think 
that there are always going to be people who meet the full diagnostic 
criteria for whatever condition, but also those whose symptoms like 
say…traits of antisocial tendencies, like minimising the consequences for 
victims which explain their offending better…but these people don’t meet 
the full criteria for antisocial personality disorder. Or with borderline 
people, there might be elements of emotional dysregulation that people 
have difficulty with, again not full-blown borderline stuff, but elements of it 
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which together with a depressive disorder or PTSD would be massive 
grounds for someone to divert into drug use and then lead to further 
impulsive behaviour like aggression which turns into an offence”.   
 
The perception that offending was mostly better explained by specific “symptoms” 
also included conditions such as intellectual disability, autism spectrum disorders, where 
traits such as “rigid and inflexible thinking styles” and “poor decision making and problem-
solving skills” were often observed in the offenders. As Lawyer 4 stated:  
“I’ve had a few clients where it’s not a mental illness per se, it’s more 
intellectual disability or almost childlike in their built to understand the law 
and right and wrong, and yet they’re an adult person and they’ve 
frightened someone else out in their company because of their behaviour, 
but they have got no understanding of their behaviour and how it comes 
across”.  
 
Similarly, for substance-related problems, another stakeholder (Psychologist 3) stated 
that:  
“I think sometimes the mental health difficulties drive the substance abuse, 
which is leading to poor decision-making and poor problem-solving and 
yeah, stupid stuff that people do without really thinking of the 
consequences. Usually they look back on and I’ve found, off the top of my 
head through the diversion program, most of them will come in and go “I 
know, I know I’m stupid, I knew what I did was stupid, I know, I know but 
at that time…” 
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Other key points of discussion with stakeholders examined the impact of the mental 
health court and the specific strengths and weaknesses of the program. The majority of 
participants felt that the overall impact of the program on the criminal justice system had 
been positive. When asked to identify the most effective aspects of the program, the focus on 
therapeutic jurisprudence principles, and the overall assistance that program staff provided to 
the court, including assessment and case management services, were the most commonly 
cited examples. However, a number of criticisms in relation to these components were also 
made. These points are discussed individually below.  
 
 Program structure 
 A majority of stakeholders agreed that the application of therapeutic jurisprudence 
principles within the mental health court paradigm was one of the key factors which made the 
program so successful thus far. The use of judicial authority to motivate participants was 
perceived to be an effective component of the program which led to improve compliance and 
completion rates. It was considered by Magistrate 3, for example, that “the most important 
judicial characteristics are their ability to show empathy, give encouragement, be a good 
role model, and also able to provide immediate sanctions… all of which are important tools 
in changing people”. Similarly, Magistrate 4 believed that “having a consistent judicial 
presence enhances participants’ compliance with their rehabilitation plan as they are then 
held accountable for their behaviour and understand the impact of it…also the consistency in 
relation to decision making, and the regularity of their reviews is a good thing”.  
 It was pointed out that the rehabilitative framework of the mental health court led to 
“therapeutic sentencing” which ultimately benefits a participant when it came to obtaining 
better legal outcomes at the end of their period of participation. Magistrate 4 expressed it in 
this way:  
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“the only way to achieve meaningful results…the only way to safeguard the 
protection of the community is best achieved by the successful 
rehabilitation of an offender. The old general sentencing principles of 
punishment and deterrence, well we now know that they don’t work. 
Certainly courts have to be punitive, no question of that. But it’s critical 
that we take into account a person’s personal circumstances, and it’s 
simply very wrong of a court not to, or to wear blinkers and not to give 
sufficient weight to what might be very genuine personal circumstances of 
an offender, which may include mental health issues.”   
 
 Some stakeholders, however, expressed the view that therapeutic components of the 
program were increasingly being compromised with the establishment of the new Treatment 
Intervention Program (TIP) and the increased focus on substance use in participants, even for 
those with an established mental impairment. It was felt that the vulnerability of mentally 
impaired clients was less acknowledged and there was no distinction in the manner of 
treatment of participants from all three streams of TIP.  Lawyer 1 observed that:  
“While the content of the program continues to somewhat adhere to 
therapeutic jurisprudence, I have to say the management and 
administration of it does not. It is now very authoritarian…It is too highly 
formalised… the current court process is just like you know the general 
court list but with the vague framework of a rehabilitative program in the 
background.”  
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 Another stakeholder (Program staff 3) held a similar view:  
“I think therapeutic jurisprudence does underpin a majority of the 
programs that are run. Obviously the Diversion Program and then in TIP, I 
think it is an underpinning factor. However, the day-to-day work, it doesn't 
really play a major role. How the program functions and how you want it to 
work, obviously that is very much set in therapeutic jurisprudence, but the 
day-to-day stuff, I don't think it really enters anyone's mind in how they are 
using those TJ principles and how they're addressing the issues that come 
up day-to-day. So, overall yes, but day-to-day, no I don't think it is 
really…”  
 
 This sentiment was echoed by Lawyer 4 who commented that: 
“The TIP program overall comes across as a more punitive sort of an 
approach…clients are just told do this do that, there’s no reasoning with 
the rules because otherwise they face getting kicked off. It’s never really 
about the mental illness anymore, even if they are on the mental impairment 
stream. And the constant drug testing even for mentally ill clients, that’s 
well it’s lost that kind of therapeutic feel and it feels more punitive, 
intrusive, and you think well, that’s a challenge for us who work with these 
offenders. If they can’t get back to a more therapeutic model and the focus 
is going to remain where it is now, then I know I’m not the only one who’s 
quite negative about it. And I’ve got colleagues who are still referring to it 
but a lot less often than they used to and who are not happy with 
outcomes”.   
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 The negatives associated with the shift towards a compliance-based model were also 
highlighted by Program staff 2 who expressed the view that:  
“My perception of how things have changed from the old MCDP is that 
there a shift away from mental health, from the clients as individuals, and 
more focus on substance use and drug points, and program statistics, and 
individual magistrates’ styles and what they like to do… So if someone is on 
the mental impairment stream or MCDP then that’s fine, because their 
mental health is the primary issue, and the way the review reports are 
written are still the same. But if there is drug use issues, then they obviously 
tend to go to the co-morbidity or the substance use streams, and the focus is 
then on whether they’re attending their group treatment program and what 
their urine tests are saying about their use and how many points they have 
accumulated if they test positive for drugs.  So I think for some people 
whose main – the reason why they’re offending is related to their mental 
health, and yes, there may be some substance use –substance use is still 
seen as the priority for most people, and so treatment is kind of focused on 
that.  And then they’re lucky if they get to address their actual mental 
health while they’re on the program for the six months, which is a shame”.   
  
 In relation to sentencing outcomes, two lawyers highlighted the increasingly lack of 
distinction between their client’s appearance before a problem-solving court and having their 
matters dealt with before a traditional court: 
“These days, it sometimes feel like whatever result a client no matter what 
they problems are gets, it could have been obtained in a regular court 
system anyway. There used to be incentives for people who do well, like 
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Section 19C dismissals but these are rarely used anymore because 
magistrates seem more punitive… some magistrates tell clients they are 
facing a jail term no matter how well they do, and let’s face it, that’s not 
exactly very encouraging for them to start with” (Lawyer 3).  
 
“The current program has made some difference to my clients, but not a lot 
I think unlike before. Or it’s helped a lot with their issues but in terms of the 
outcome you still expect a decent outcome or a better outcome than the 
regular system and it’s not always so… that can also be very disappointing 
for some clients especially when they’ve put in the hard yards” (Lawyer 4).   
 
 Assessments 
The importance of the preliminary assessment was recognised as an important starting 
point to highlight what a participant’s issues are and the recognition of the specific assistance 
that could be given, and then embarking on a process where the program staff can try and 
achieve those objectives. The impact of this assistance was viewed positively by the majority 
of professional stakeholders, particularly in the identification of persons with mental health 
issues who, prior to the establishment, of the diversion services may not have been identified, 
and in allowing the court to make more informed and more appropriate decisions about 
matters involving mental health issues.   
As noted by Magistrate 4, the initial assessment was “a critical stage” of the program 
as “one can get enormous benefit out of a detailed and thorough initial assessment.  And even 
when ultimately I come to finalise a matter for someone, I find even more so, certainly you 
look at the progress they’ve made, the progress reports, but you go back to where they 
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started”. Similarly, Lawyer 2 felt that the preliminary assessment report was important in 
that:  
“…before we would have individuals suspected of having mental health 
issues but we were never being able to find any proper answers about what 
is going on. The fact that the assessors are qualified and trained in mental 
health and can obtain information from mental health services actually 
can…give us the details of what’s going on which has just immeasurable 
benefit in determining whether we should be treating persons as mentally ill 
or criminally responsible”.  
 
Magistrate 5 also felt that “the good thing about the reports are that it gives us a 
comprehensive and quite professional way of dealing whatever information we need to know 
about the client, especially in relation to their presentation, level of motivation, treatment 
needs, and their risk factors”.  
 
 Case Management/Rehabilitation Plan 
 Case management in the mental health court was perceived by all the stakeholders as 
another critically important aspect of the program. As noted by Lawyer 2, “I think case 
management is really important to be able to support the client through the six month 
program, to help guide people and keep them on track. Lawyer 4 was also of the opinion that:  
 “It’s really effective if clients can develop some rapport with their case 
manager, and that helps because it’s been drawn to my attention that there 
has been a couple of case managers that haven’t developed rapport with 
clients or they like otherwise couldn’t, or they’ve had one case manager 
and then that person’s left and another come into their role…and also a 
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case manager who have a deep understanding of the client and their needs 
and make an effort to make sure that they connect that client with various 
services, as many services as possible.”   
 
 Most participants felt that the intensity of case management in the mental health court 
was effective in improving engagement levels in clients with regards to their external 
professional supports.  
“…well I thought the diversion program was very effective. Because I 
actually saw examples of clients who weren’t engaging with their support 
workers to start off and being on the program, having someone advocate on 
their behalf, and listened, can sort of force the issue for them to start 
engaging and commit to treatment. And I’ve seen cases where the clients 
continued to engage after the program, it’s not just I’ll do it while I’m on 
the program. So yeah, it was effective” (Lawyer 2).  
 
 The rehabilitation plan offered for clients on the MCDP and the mental impairment 
stream of TIP was also commended for its holistic nature. A number of participants noted that 
the focus on psychosocial issues and the recognition that these factors could have an impact 
on an offender’s mental health were also highlighted on many occasions. As Magistrate 6 
remarked: “I think that mental illness and the drug taking…they’re manifestations of their 
dysfunctional psychosocial functioning, so we need to treat issues like homelessness as risk 
factors that make them likely to offend also and the diversion program did that”. Lawyer 4 
also commented that:  
“I liked that the diversion program always took the sort of holistic 
approach it did…I had numerous clients who would start off homeless and 
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then by the end of the program, they would be in accommodation or at least 
on their way…there would also be referral for employment assistance, 
financial counselling, all those supports like that from my point of view 
made the program effective.”  
 
 A recurrent criticism of the case management style used by staff of the mental health 
court was that it could be inflexible at times, with too much attention focused on a client’s 
level of contact with staff. This was often seen as the key determinant of how successful 
someone’s participation was on the program. 
“…this is really my only complaint over the years. There is the set in 
concrete expectation that as a client, you will ring once a week or once a 
fortnight even if everything’s going well and they’re in constant contact 
with the worker, it seems like it’s a bit of an arbitrary rule I guess.  In one 
case, because that client was homeless and had limited finances, we’d 
explained to the court it’s difficult for him to call, he can only call when 
he’s with his options coordinator, but then it came up in the next review 
report and he got told off in court. And that was the only thing that was 
raised as an issue and everything else was just going along as it had been 
before the program. And I pointed that out to the magistrate because that 
was raised in the report. I thought well that should put that issue to bed 
now, and when we came back it was in the report again. So that wasn’t a 
very positive experience I guess for that client.” (Lawyer 4)   
  
 A few of the program staff made the observation, however, that it is the structure of 
the program and expectations of the judicial officers which define the model of case 
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management used in the mental health court. The MCDP relies on a brokerage model to refer 
clients into support services and, in this context, case management is limited to ensuring their 
engagement in the process rather than the more traditional (and proactive) types of case 
management utilised by community health services.  
“I agree with the issues around communicating with a client.  Because we 
only meet them in the court situation, unless we can organise for them to 
meet us out of court at a different time, which time and money usually 
prohibits for us and for them, … and so yes there’s that over-reliance on 
phone contact, but how else are we then to gauge their motivation or 
compliance…when a client goes in to have their matters finalised, that’s 
what the Magistrates are looking for…and also, that’s the only sort of 
information we’ve been told to collect for the database…” (Program staff 
2).   
 
 Timeframe and Continuity  
 Another topic raised by stakeholders was the length of the mental health court 
program and also the continuity of treatment post-program. In general, stakeholders felt that 
the 6 months general timeframe of the program was sufficient for the majority of clients’ 
needs to be met. This usually meant ensuring that they engage with the appropriate services 
and kept their appointments and maintained contact with staff.  
“I think what you have now in the mental health court, you can achieve a 
lot in six months by connecting people into services that can then be 
ongoing in the community. I think with other problems like addiction 
though, you really will need longer than six months to break the cycle of 
addiction” (Magistrate 5).                        
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 However, there was also a clear recognition of the need to keep the length of the 
program flexible in accordance with a client’s level of treatment need: 
“…look, four months is long enough for some people.  And, six months is 
nowhere near long enough for others.  There’s flexibility in it, and here’s 
where I rely on the staff, and if the staff come back and say if there’s been a 
couple of hiccups along the way, that you can’t be too rigid about it, 
someone might be homeless for a couple of months, and so there’s not much 
progress made on it during that period of time, and you’ve got to 
acknowledge that and give them some more time. Otherwise you sort of get 
to the end of it and they’re not quite ready to be on their own.  Sometimes 
there’s delay with organising the mental health plan through a GP, there’s 
a change of address, or it takes a month or two getting them into a 
psychologist, you want to make sure that they are engaged enough and had 
enough of an opportunity to do that, so, six months in some circumstances 
isn’t long enough.  I think it’s around the mark, I do.  But some of them, 
some people, just very, very quickly engage.  It’s case by case, I don’t think 
we should be - well it depends, one size never fits all” (Magistrate 4).  
 
 The limited ability to enforce an individual’s compliance with treatment post-program 
was also mentioned on several occasions as an area of concern. Program staff 4, for example, 
pointed out that:  
“It’s difficult, once a program finishes, to kind of know whether the clients 
are continuing in treatment…some of them are happy at the end of six 
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months just to drop off and then obviously if their mental health isn’t being 
addressed, then obviously the chances of re-offending are high”.  
 
 Magistrate 6 felt that this was where there was scope for better cooperation with 
community corrections in order to ensure a client’s continuity of service:  
“I can’t see why you wouldn’t come out of an intensive court program and 
into corrections, and if anything goes wrong, there’s the ability to come 
back into the court program and back to the same magistrate…if they get 
steadily better, then well you wave them goodbye and congratulate them. 
But if they fall off the rails and commit another offence, then I think there 
should be room for them to come back to the same program”.  
 
 3.3.2 Theme 2: Different Practice Frameworks  
 A consistent theme that was highlighted during the stakeholder interviews was the 
practice frameworks that are used by different professional groups, and how personal 
philosophies often shape perceptions of success and progress on the mental health court 
program. The issue of accountability was also raised, and what that means when it comes to  
decision-making.   
 All of the stakeholders interviewed felt that the main objective of the mental health 
court should be concerned with reducing recidivism. As Magistrate 7 opined, “the main 
objective of such programs should be aimed at reducing re-offending, addressing the re-
offending risk factors.  It’s not about stopping offending altogether.  It’s about reducing the 
severity and reducing the frequency of it”.  However, there was acknowledgement that in the 
process of addressing recidivism, an individual’s well-being should not be neglected. One 
stakeholder conveyed that, “the mental health court, it’s in the criminal justice system, the 
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ultimate focus should be on addressing re-offending and that should be the main aim but of 
course that’s not an exclusive aim because by its very nature you can’t achieve that unless 
you address psychological and social issues” (Psychologist 4). Another stated that: 
“…recidivism is the main thing, but also I think that if you can help the 
person who is before us, the defendant, then that will have wider 
repercussions in their family as well, so you’re then going to benefit their 
spouse, their children, and most of the people in the program have got 
children, otherwise you’re just seeing the cycle repeat itself” (Magistrate 
7).  
 
 Stakeholders however had differing opinions about how the outcome of reducing 
recidivism was being achieved with the mental health court model. Lawyer 1 for example, 
felt that:  
“well, if it’s someone who is mentally ill, then getting them back on track 
with their treatment and medication is going to reduce their risk of re-
offending…also, getting people treatment if they’re not already getting it or 
supported by other methods if they are intellectually impaired or brain 
injured… or improving those links if they are already in place. So really, I 
think it’s about getting the client help and hopefully, changing their 
lifestyles will reduce the risk of recidivism”.  
 
 Psychologist 5 however, felt that the program’s focus on criminogenic needs was the 
primary instigator of change:  
“…focusing on what we call the criminogenic needs or the risk factors, not 
so much about the mental health stuff even though yes they’ve got problems 
 62 
 
- it’s about increasing insight into the wrongfulness nature of their 
behaviour as opposed to just treating them for whatever issues they 
have…that’s had an impact”.  
 
 Similarly, Lawyer 2 commented that:  
“the benefits of the program that I see are that if it gives people education 
about what’s right and wrong and gives them strategies and helps them tap 
into understanding their own cues and impulsive behaviours or what led to 
the last offending so that next time they might have some sort of strategy in 
place”. 
 
 Some stakeholders on the other hand believed that it was the judicial impact and case 
management which was responsible for the positive outcomes of the program achieved thus 
far, such as the comment made by Magistrate 5, “We’re getting really good outcomes and it 
is a little bit counter intuitive because we’re not, in that program we’ve never really gone, 
you know focused on the nexus and stuff like that really strictly…so maybe it’s just the 
support that people get that matters…”. Another (Program staff 1) commented that:  
 “I think it’s the judicial supervision and the active case management… 
that’s probably having a great impact...because you know the MCDP relies 
solely on external agencies, and it’s hard to know if those agencies are 
doing their job…even though the data shows that they are…when I say 
data, I mean recidivism data, they are having an impact”.  
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 A few stakeholders commentated that they were unsure about what the objectives of 
the program are, due the lack of clarity around the program’s eligibility criteria and 
expectations. As Lawyer 1 reflected:  
 “Well, from my understanding, it’s to reduce risk of recidivism but that 
could be wrong, because it’s not always clear and eligibility criteria 
sometimes change.  Yeah, so I think that’s one of the challenges that we 
have as to, you know, people’s eligibility and what the actual aim of the 
program is, because initially when the program started, it wasn’t solely 
about reducing risk of recidivism…and then now, they are making it the 
focus, but some of the strategies and policies in place… there’s a 
disconnect. Like if someone’s criminogenic need is mental health, why 
would you put in drug testing conditions, and why would you send them to 
do a group therapy program for people with antisocial personality 
disorders? It’s a waste of our time, because that then becomes the sole 
focus of their program plan, and really their risk factors don’t get 
addressed”.  
 
 Stakeholders also highlighted how inconsistent judicial styles could shape the 
program’s objectives and policies in individual court jurisdictions. As noted by Program staff 
4:  
“It really does depend on individual magistrates as well and what they 
deem to be more serious, drugs or mental health. I’ve had some people on 
the mental impairment stream attend every single appointment made, do 
everything they’re told, and it’s clear to everyone that their mental health is 
stable, and yet, just because they’ve tested positive once or twice for 
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cannabis, well then they still get penalised for that at the end. And then 
there’s another magistrate who wants to make sure that every aspect of a 
client’s program plan is completed, and so say if someone’s on the co-
morbidity stream and consistently test negative for drugs but don’t comply 
with their mental health treatment, consistently miss appointments with 
their psychologist, well then they’ll either have their program extended or 
they get kicked off…but see, the first magistrate would view this client’s 
consistently negative drug tests as enough for their time on the court to be a 
success… so sometimes it can get confusing for everyone involved…”.  
 
 This view was reinforced by Program staff 3 who remarked:  
“I do feel like we're probably not always on the same page as how we do 
certain things and why. I mean everyone's got their own style and you have 
to have that obviously, but I think just the structure of how we do or what 
information that we give, I think needs to be a bit clearer and consistent, 
because unfortunately these clients talk and if we're not 100% confident 
about what information that we're giving, I think that's where issues come 
up for us…if we get different results for different courts, this leads to court 
or magistrate shopping”.  
  
 Magistrate 2 on the other hand, stated:  
  “…I come from a justice perspective, which is different from a health 
perspective and so for me it’s all about evidence-based sentencing… you 
know, where is the evidence that someone has addressed their mental 
health problems, their drug use… and then somehow balance that against 
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the principles of punishment and deterrence and safe-guarding community 
safety when it comes to sentencing.”  
 
 From a legal perspective, lawyers interviewed pointed out that while they perceived 
the need to better manage vulnerable individuals who had come into contact with the criminal 
justice system, their main responsibility was to their clients, advocating for their right to 
therapeutic treatment, and ultimately ensuring that they obtain a good outcome.   
“…people are not told this, but they should be told and rightly expect that if 
you do this program and if you do well, then you should expect a discount 
on your sentencing, because you’ve put in the hard yard…and if they do the 
work, then I will do my best to get them a good outcome so that becomes 
almost like an encouragement for them to complete the program” (Lawyer 
1).   
 
 Some held the perception that the determination of a sentence appeared to be at times, 
driven by the Magistrates’ personal philosophies or attitudes towards certain issues: 
 “I think it’s very much the personality of the Magistrate and their 
perception of what is more important, because you know sentencing has to 
take into consideration a couple of things.  It has to take into consideration 
punishment as well, not just rehabilitation and it has to take into 
consideration deterrence and sometimes I think some Magistrates who are 
less focused on the value and need for rehabilitation will tend to view more 
that punishment and the deterrence as reasons why they can’t give a better 
sentence and we’ve seen that with gambling. In particular I remember that 
awful case, that woman that gambled quite a lot of money from Centrelink 
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and she did our program and she did really well and she got a two year 
prison sentence.  Now that was just clearly deterrence and punishment” 
(Lawyer 3). 
 
 Program staff made it clear that their main accountability was to the court and 
therefore, they were expected to work within the guidelines of the program and the relevant 
legislative framework. In this context, there was generally less room for flexibility and/or 
discretion around their case management or reporting requirements: 
 “We make our recommendations in our final reports to the magistrates, 
and it has to be based on what’s gone on in that six month period, usually 
it’s about whether someone’s complied with the program requirements and 
how well they’ve engaged with the program…that’s all what we are 
generally encouraged to write because you know management and some 
members of the judiciary have always emphasised that we are facilitators of 
treatment not service providers” (Program staff 2).  
 
 The fact that the staff are expected to comment formally on an individual’s risk levels 
in their final reports despite their lack of direct involvement in a client’s treatment was raised 
as a problematic feature of the program on several occasions:   
“At the moment, the only measures we have are whether someone has 
attended their appointments, whether they’ve kept in touch with program 
staff, whether they’ve re-offended, and that’s true for people on both the 
mental impairment stream and the co-morbidity stream people if they have 
mental health issues…I mean obviously there’s the drug tests if they are 
users, but nothing for mental health even if it’s a criminogenic need. Also 
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even for the people on all of the TIP streams, we don’t know if there’s 
actually been a shift in their mental health or offending attitudes over the 
six month period, we don’t always ask those questions” (Program staff 3).  
 
“It usually comes down to individual case managers making what could be 
interpreted as subjective opinion about whether or not change has 
happened…and that’s usually made on the basis of information obtained 
from service providers about how well a client’s going, how many 
appointments they have attended, how often they ring us, and whether 
they’ve re-offended” (Program staff 2). 
 
 Notably, most of the treatment providers who were interviewed emphasised that they 
were guided by their own therapeutic framework in relation to the type of interventions 
provided to clients on the mental health court, and the focus was not always about addressing 
risk but more about improving a client’s well-being.  
 “I don’t always follow the recommendations in the reports, because I do 
my own intake assessment when I see the client and determine which issue 
is a priority, so even if the court says, I need to address A, B and C, but if I 
don’t see that as a priority for me, my priority is their depression, then I 
will treat their depression…at the end of the day I am accountable to the 
client, not the court, although I will acknowledge that they are participating 
on the program…” (Psychologist 1).  
 
 The potential conflict of interest and confidentiality issues that arise from the fact that 
majority of clients who appeared in the mental health court had been referred to them under 
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the Medicare system was also highlighted by several treatment providers. In particular, it was 
felt that the challenges involved with balancing the reporting requirements to program staff 
while maintaining their therapeutic alliance with clients were not always straightforward or 
acknowledged by the court.  
“I’m very careful of outlining that with people when they come in. I say you 
have been referred by a mental health care plan – there is no need for me to 
be in contact with program staff so I’m not obliged to and I won’t, if you 
don’t want me to be but… You know, I don’t think that’s even fair. You deal 
with some people who don’t have the greatest level of intelligence or 
education who really just see me as an extension of the program and 
therefore want to comply with whatever, you know, whatever I direct, or 
simply because they think they will get into trouble if they don’t…so we’re 
not giving them the best chance to make educated or informed decisions 
about confidentiality and their right to privacy” (Psychologist 2). 
 
“As a treating psychologist, my role is obviously very different than a 
psychologist who works for the program or any other staff. So sometimes, I 
have to be careful about the way I phrase things when program staff ask me 
for an update, because I may think this person’s actually not making as 
much progress as I would like within a short time frame but then if that 
goes back to court and if the client gets told off by the magistrate, then that 
would damage my therapeutic relationship with that person…so I may 
choose not to give an opinion at all, or choose my words carefully.” 
(Psychologist 4). 
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 3.4 Conclusion 
 The aims of this study were to identify the main objectives of the South Australia 
mental health court from the perspective of stakeholders, and how they conceptualised the 
program and  its operations. Interviews were conducted and analysed using a grounded theory 
approach, which highlighted two main themes: (1) Problem-Solving; and (2) Different 
Practice Frameworks.  
 Stakeholders generally agreed that the mental health court program was a useful 
therapeutic justice response to the high prevalence of individuals diagnosed with either a 
mental illness and/or disability within the criminal justice system. All of the stakeholders 
interviewed were of the opinion that recidivism should be the primary outcome measure of 
success for the program. The majority also felt that management of an offender’s mental 
health difficulties and their psychosocial functioning should not be neglected, even when 
these factors are not deemed to be criminogenic. In addition, components of the court that 
were considered to be effective were judicial monitoring, the holistic nature of the assessment 
and case management styles, and the treatments and support offered during an offender’s 
program participation. Stakeholders, however, held differing views of how the primary 
objective of reducing recidivism, and of achieving other anticipated outcomes such as 
improvements in mental health, substance use, and other identified psychosocial factors, were 
being achieved (or not) as depicted in Figure 3.1.  
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          Mental Health Court Process 
     
 
 
 
 
 
 
 
 
 
Figure 3.1  Stakeholders’ conceptualisation of the current MCDP model  
 
 Overall, the analyses highlighted the significant tensions that exist between the 
practice frameworks used by stakeholders from respective clinical and justice backgrounds - 
therapeutic jurisprudence, the theoretical model underpinning the MCDP, assumes that these 
perspectives are largely compatible. The key differences are further summarised in Table 3.2.  
 
Table 3.2.  Key Differences between Health and Justice Frameworks  
 
Health (clinical) Justice (forensic) 
Treatment is voluntary Treatment may be coerced/mandatory 
Treatment goals are negotiated  Treatment goals relate to risk management  
Aim for least intensive (i.e. most therapeutic) 
treatment option  
Intensity of treatment determined on the basis 
of assessment of risk.  
Focus on the individual Focus on taking responsibility, behavioural 
change, and victim/community attitudes and 
their safety  
 
  
 
Health  
Focus is on community 
treatment/rehabilitation 
of clinical needs.  Mental illness 
associated with  
criminal behaviour 
Reduction in 
re-offending 
rates 
Justice  
Focus is on program 
compliance (e.g. 
through case 
management, judicial 
supervision, 
rewards/sanctions etc.) 
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Chapter 4:  
Study 2: A Retrospective Analysis of Re-Offending Outcomes  
  
4.1 Aims  
 The Magistrates Court Diversion Program (or the ‘Mental Impairment stream’ of the 
Treatment Intervention Program) assumes that diverting offenders into treatment will have a 
positive impact on recidivism. However, the treatment providers interviewed in the previous 
study did not necessarily regard risk management as within their role or mandate. The aim of 
this study, therefore, is to determine if participating on the mental health court does have a 
positive impact on re-offending rates, both in relation to pre- and post-program offending 
rates and the time taken to re-offend. This study will also examine the extent to which a range 
of offender and offence characteristics available from the program’s database (i.e. age, 
gender, co-morbid substance use, offense category pre-program, length of time spent on the 
program, gender, criminal history, history of violent offending, and successful program 
completion) predict the likelihood of a participant re-offending, following the successful 
completion of the program.  
4.2 Method 
4.2.1  Procedure 
 Archival de-identified demographical data15 was collected from the South Australia 
Magistrates Court Diversion Program database for a 12-month period, from 1 July 2008 to 30 
June 2009. This period was selected to allow sufficient time to follow up participants for two 
years after they had completed the program. Recidivism data were obtained from the Office 
                                                             
15 The information that the current MCDP database collects is limited to; participants’ age, gender, and cultural profiles, categories of 
mental impairments experienced by participations,  substance use, nature and quantity of charges referred to the program, assessment 
outcomes, time involved with the program, compliance levels with the intervention plan, as well as program outcomes (i.e. successful vs. 
unsuccessful, and final penalty).  
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of Crime Statistics and Research (OCSAR) after receiving the written approval of the Chief 
Magistrate of South Australia. For the purpose of this study, recidivism was defined as the 
first date recorded by the court (as listed on the offender’s record) for an offence leading to a 
new charge. Survival analyses were then used to examine time to recidivism for two groups: 
those who completed the program; and those who did not. In addition to providing 
information on the number of days to court, the data were then examined to identify: (a) 
whether the charges were of the same type as the participant’s previous pattern of offending; 
and (b) whether the charges were more or less severe than the previous pattern of offending. 
Finally, regression procedures were used to establish the extent to which the demographical 
variables that the MCDP’s database currently collects predicted successful program 
outcomes. 
 4.2.2  Data Classification and Coding  
Diagnostic Classifications 
 The mental impairment diagnoses collected were re-coded to be consistent with the 
diagnostic classification system used in the American Psychiatric Association’s Diagnostic 
and Statistical Manual of Mental Disorders – 4th Edition – Text revision (DSM-IV-TR) 16. For 
example, a participant with a primary diagnosis of Bipolar Disorder, Major Depressive 
Disorder, or Dysthymic Disorder would be re-classified as having a ‘Mood Disorder’. 
Similarly, a participant with Posttraumatic Stress Disorder would be classified as having an 
‘Anxiety Disorder’, and conditions such as Autism Spectrum Disorder and Asperger’s 
Syndrome were classified under ‘Pervasive Developmental Disorders’.  
 Similarly, where information regarding an individual’s alcohol and/or illicit drug use 
was available, the types of substances used were re-coded to conform to the DSM-IV-TR 
                                                             
16 The DSM-IV-TR is considered to be the standard diagnostic reference for mental disorders within the 
Australian justice system, although it has recently been superseded by DSM-5.   
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categories for Substance-Related Disorders (e.g. Alcohol, Amphetamines, Cannabis, Opioids, 
Cocaine, Hallucinogens, Inhalants, and Sedatives/Anxiolytics). Therefore, drugs such as 
‘speed’ or ‘gear’ were coded as ‘Amphetamines’, whereas heroin would be coded as an 
‘Opioid’. Where an individual had reported the abuse of prescription medications, the 
determination of substance category would depend on the chemical formulation of the drug 
(e.g. morphine would be coded as an ‘Opioid’, and valium would be categorised as a 
‘Sedative/Anxiolytic’).  
Offence Category and Severity 
 Primary offences were determined by the classification procedures outlined in the 
Australian and New Zealand Standard of Offence Classification ([ANZSOC], ABS, 2011)17 
and in the National Offence Index18 (ABS, 2009). For example, an individual with a charge 
of ‘Dishonestly Take Property’ would have their principal offence categorised under ‘Theft 
and Related Offences’ using the ANZSOC classification system. If or when there are multiple 
offences within the same incident (or charge), the National Offence Index (NOI) would then 
be used to determine the primary offence category. Therefore, a charge of ‘Damage Property 
                                                             
17 The Australian and New Zealand Standard of Offence Classification – 3rd edition (ANZSOC) has been 
developed for use by the Australian Bureau of Statistics (ABS, 2009) in the compilation and analysis of crime 
and justice statistics in Australian and New Zealand, to improve crime and justice statistics, and to standardise 
the legal terminology used within these jurisdiction. The ANZSOC is a classification system with three levels; 
Divisions (the broadest level), Subdivisions (the intermediate level), and Groups (the finest level). At the 
divisional level, the main purpose is to provide a limited number of categories that provide a broad overall 
picture of offence types that are suitable for summary tables in offence statistics. The subdivision and groups 
provide increasingly detailed dissections of these categories for the compilation of more specific and detailed 
statistics. For instance, ‘Division’ 08 – Theft and Related Offences would include the ‘Subdivisions’ of  081 –
Theft (except motor vehicles), 082 – Theft (except motor vehicles), 083 – Receive or Handle Proceeds of Crime, 
and 084 – Illegal Use of Property (except motor vehicles). The ‘Group’ corresponding to 082, therefore, 
encompasses charges of 0821 – Theft From A Person (excluding by force), 0822 – Theft Of Intellectual 
Property, and 0823 – Theft From Retail Premises.  
18 The National Offence Index (NOI) was developed by the Australian Bureau of Statistics as a statistical tool to 
enable the output of nationally comparable offence information within the field of crime and justice statistics. 
The National Offence Index is a tool which provides an ordinal ranking of the offence categories in the 
Australian Standard Offence Classification (ANZSOC) according to perceived seriousness in order to determine 
a principal sentence. The purpose of NOI is to enable the representation of an offender by a single offence in 
instances where multiple offences occur within the same incident or where defendants have multiple charges in 
criminal cases. For instance, where an offender has two or more offences within the same incident that could be 
classified to different offence categories of ANZSOC classification (e.g. 0211 - Serious assault resulting in 
injury and 0621 - Blackmail and extortion), by applying NOI, a 'principal offence' can be selected to represent 
that offender. 
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Not Building or Motor Vehicle/Common Assault’ would code ‘Acts Intended to Cause Injury 
or Harm’ as the primary offence, on the basis that according to the NOI, ‘Assault’ ranks 
higher in severity than ‘Property Damage’.  
Violent offences were also coded according to the ANZSOC classification system 
which includes offences involving weapons, abduction or deprivation of liberty, violence of a 
sexual nature, and where an individual’s life has been taken, threatened, or endangered (ABS, 
2011, p.6).  Finally, participants were separated into three offender categories – (1) Serious, 
(2) Moderately Serious, and (3) Minor – based on the hierarchical ranking of offence severity 
in the NOI.19  
Compliance and Program Outcomes  
The database consisted of seven descriptive categories describing the compliance 
level of participants on the program, from the perspective of the case managers. These are; 
Non-compliant, Poor, Superficial, Average, Satisfactory, Good, and Excellent. It was noted, 
however, that regardless of their compliance levels, a participant who completed the program 
was classified as having a ‘Successful’ outcome, and one who was removed from the 
program was ultimately deemed to be ‘Un-successful’. As such, the ‘Compliance’ variable 
was re-coded into two categories, ‘Compliant’ vs. ‘Non-Compliant’, on the basis of their 
program outcome.  
 
 
                                                             
19 Divisions 1 to 6 of the classification involve offences committed against a person and therefore are considered 
to be most severe in nature (e.g. Homicide and Related Offences, Acts Intended To Cause Injury, Sexual and 
Related Offences, Robbery, Extortion, and Related Offences); Divisions 7 to 12 (e.g. Theft and Related Offences, 
Property Damage and Environmental Offences, Break and Enter, Illicit Drug Offences) are classified as 
moderately severe offences as they involve the obtaining of a benefit but do not involve offending against a 
person, and are non-violent in nature; and lastly Divisions 13 to 16 (e.g. Traffic and Vehicle Regulatory 
Offences, Public Order Offences), relate to offences against an organisation, government or community and are 
non-violent in nature, and are therefore, classified as least severe.  
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4.2.3 Data Screening  
 Raw data were entered and recoded where appropriate, and incorrect data entries and 
missing data were screened using SPSS frequencies. Missing outcome data were minimal and 
confined only to the program compliance variable. The missing data for this variable was 
subsequently replaced with the score on the variable that recorded successful program 
completion, given that an unsuccessful completion is indicative of a period of program non-
compliance.  
 Preliminary examination of the data for skewness and kurtosis revealed that most of 
the continuous variables were skewed, but this was not expected to result in substantive 
differences in the analysis or an under-estimation of the variance, given that the final sample 
consisted of more than 200 cases (see Tabachnick & Fidell, 2007). Given the sample size and 
discrete time frame, the Kaplan Meier procedure was used in the survival analyses as it 
accounts for right censored data (i.e., those participants who did not have further court 
appearances post-program) while at the same time, providing an estimate of time to 
recidivism for those who did.  
4.3 Results 
4.3.1 Descriptive data 
 A cohort consisting of 219 adults who were accepted onto the Magistrates Court 
Diversion Program over a period of 12 months was included in the study. This comprised of 
131 male and 88 female participants, with ages ranging from 18 to 65 years (M=33.5, 
SD=10.2). Time spent in the program ranged from 6 weeks to 14.2 months, with participants 
taking an average of 7.2 months to complete the program.  
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A large number of participants had a diagnosed mood disorder (42.5%), such as 
depression or bipolar disorder. Other common mental disorders were psychotic illnesses such 
as schizophrenia (21%), anxiety disorders, personality disorder (5.5%), acquired brain injury 
(3.7%), and/or intellectual disability (2.7%). Sixty participants (27.4%) had been dually 
diagnosed with another mental impairment. In addition, 63% (n = 138) of the total 
participants also had a substance use disorder, with alcohol being the primary substance of 
choice (35.7%), followed by cannabis (16.4%), amphetamines (5.9%), anxiolytics (3.7%), 
and opioids (2.3%). 
The nature of the primary offences varied in nature, with theft (23.3%), driving 
related offences (18.7%), assaults (12.3%), fraud and misappropriation (8.7%), and 
alternative good order offence (8.2%), being the most prevalent. The majority of the offences 
were classified as non-violent in nature (72.6%).  
Of the 219 participants, 44 were removed from the program. This was for a range of 
reasons, including non-compliance with program requirements (46.2%), no longer wishing to 
participate (12.8%), re-offending (10.3%), being remanded into custody (5.1%), substance 
use (2.6%), or removal as a result of failing to attend court (7.7%). Of the 175 participants 
who completed the program, only 9 were deemed to have an unsuccessful period of program 
participation, giving an overall program completion rate of 75.8% (n=166). Of these, 
participants could be separated into varying degrees of demonstrated compliance as rated by 
program staff: average (12.6%), satisfactory (29.1%), good (45.1%), and excellent (13.2%).  
4.3.2 Analysis of time to new offence 
Survival analysis was used to determine the time taken for all program participants to 
re-offend. The results demonstrate that the majority of the re-offending took place within the 
first year. The average time taken to re-offending was approximately 9 months for the 
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proportion of individuals who did offend (n = 97, M=9.34, SD=0.68) (see Table 4.1; Figure 
4.1). 
Analysis 1: 
Table 4.1  Kaplan Meier analysis (Censoring) 
 Survival time Standard error             95% C.I. 
Mean                         9.34                       .68                    8.00, 10.68    
Median                         7.00                      1.32                         4.42, 9.59    
  
 
Analysis 2: 
 The second analysis compared the survival times of program completers with those 
who had not20. The survival curve demonstrated a slight reduction in time to re-offending for 
                                                             
20 As a preliminary examination, a 2x2 chi-square test of independence was conducted to determine whether 
there was an association between program completion and re-offending. The results indicated that there was a 
Figure 4.1  Time to re-offence (i.e. first apprehension after Program completion) 
   Months since Program completion  
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participants who had successfully completed the program, compared to those who had not 
over a period of 24-months. However, the results are non-significant (p<.05). The re-
offending rates for both groups were also similar (see Table 4.2 and Figure 4.2).   
Table 4.2  Kaplan Meier analysis (censoring) for comparison between two groups 
(successful versus non-successful completion) 
Factor group = unsuccessful 
participants who offended  
(n = 18)  
   
 Survival time Standard error             95% C.I. 
Mean                         9.87                       .96                    7.99, 11.75    
Median                         10.00                       .98                    8.09, 11.91     
 
Factor group = successful  
(n = 110) 
   
 Survival time Standard error             95% C.I. 
Mean                         8.96                       .93                    7.14, 10.79  
Median                         5.00                      .68                     3.67, 6.33    
 
Figure 4.2  Time to re-offence between unsuccessful and successful participants (in months) 
 
                                                                                                                                                                                             
significant relationship between these; χ² (1, N=219) = 15.96, p<.05. Program non-completers were more likely 
to re-offend compared to the completers.  
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4.3.3 Pre- and post-program offending profiles 
 A paired samples t-test (see Table 4.3) was used to test the hypothesis that pre-
program rates of offending (24 months prior to the program) would be higher than rates of 
offending 24 months following program completion. Offending rates were determined by the 
number of charges a participant had accumulated pre-and post-program. Over half (55.7%, 
n=122) of the 219 participants did not re-offend 2 years post-program. The difference in the 
number of charges per participant 24 months pre-program (M=4.78, SD=5.98) and 24 months 
post-program (M=1.37, SD=2.57) was significant (t(218)=8.52, p<0.05), regardless of 
whether or not they had successfully completed the program. The eta squared statistic21 
(0.24) indicated a large effect size.  
 
Table 4.3  Means, standard deviations, and paired samples t-test for offending rates pre- 
and post-program 
 Pre-Program Post-Program   
 M SD M SD T df 
Number of charges 4.78 5.98 1.37 2.57 8.52* 218 
Note: * p < .05  
All offences were then categorised as either “minor”, “moderately-serious”, or 
“serious” according to the single most serious offence committed pre- and post-program. Of 
the offenders who re-offended, there was a significant reduction in the severity of their 
offending 24 months post-program (see Table 4.4). 
 
                                                             
21 The eta squared value was calculated using the following equation:  ௧;௧;ା୒ିଵ and the strength of the value was 
interpreted using Cohen’s (1988) guidelines (i.e. .01= small effect, .06= moderate effect, and 0.14= large effect).  
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Table 4.4  Severity of offences pre- and post-program and chi-square test for goodness 
of fit results 
 Pre-Program    Post-Program 
Category N %     N    % 
Did not offend 0 0  121 55.3 
Minor offender 32 14.6   36 16.4 
Moderately serious offender 115 52.5   37 16.9 
Serious offender 72 32.9    25  11.4 
Total:  219    219  
χ²  47.2    131.85    
 
4.3.4  Predictors of post-program re-offending  
A logistic regression was used to explore the extent to which age, gender, co-morbid 
substance use, offence category pre-program, length of time spent on the program, gender, 
criminal history, history of violent offending, and successful program completion, predicted 
the likelihood of a participant re-offending. The results (see Table 4.5) show that the model 
accounted for approximately 35% of the variance in predicting post-program re-offending 
(0.26, F(11,207) = 7.39, p<0.05). However, only gender (male)22, the presence of a co-
morbid substance use issue, offending history, and successful completion of the program 
were significantly predictive of post-program re-offending, with the latter variable making 
the largest contribution.   
 
                                                             
22 Gender was coded as 1 = Male, and 2 = Female 
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Table 4.5   The effects of program variables in predicting re-offending  
Variables B SE B ß t 
(Constant)  -2.33                       1.24  .09 
Gender  1.09                        .36 .03 2.97* 
Age  .00                         .16 .92 1.00 
Substance user  1.05                        .37 .00 2.85* 
Offender category 
pre-program 
 .34                         .25 .17 1.40 
Length of time  .16                          .89 .08 1.17 
Violent offending  -.01                         .09 -.08 -1.04 
Offence history  .15                          .04 .00 1.16* 
Successful 
completion 
 
 
-1.64                        .43 -.00 .19* 
 
Note: R²= .35, Adjusted R²= 0.26, *p<.05 
4.4 Conclusion 
The aims of this study were to determine if participation in the South Australian 
Magistrates Court Diversion Program resulted in a lowered rate of re-offending and, also, to 
describe the characteristics of those individuals who were most likely to benefit from the 
program. Participants in this study were homogeneous in some respects (i.e., a high 
prevalence of substance abuse and non-violent offending histories), despite the significant 
variations in the type of mental impairments with which they presented. The results of this 
study are broadly consistent with those of previous studies (e.g., McNeil & Binder, 2007; 
Sarteschi, Vaughn, & Kim, 2011), in so far as they provide some evidence that the program is 
effective in reducing the rates and severity of re-offending for those who successfully 
completed the program. The results suggest that program completers performed better than 
those who did not complete, although in the absence of a matched control group, it was not 
possible to attribute causality.  
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Survival analyses were conducted to illustrate the time to taken for the participants 
who successfully completed the program (and those who did not) to re-offend. Using the 
Kaplan-Meier method (Selvin, 2004), the survival function was estimated from the date of 
program completion to the first date recorded by the court (as listed on the offender’s record) 
for any offence that led to a new charge. The average time to the first recorded offence post-
program for all participants was approximately 9 months. There was no significant difference 
in time to re-offence between successful and non-successful program participants although a 
greater proportion of the ‘unsuccessful’ group survived over the first 12 months post-
program. However, over a longer period of time (< 12 months), the successful program 
completers tended to do better.  
Successful completion of the program was the strongest predictor of not re-offending, 
followed by the length of a participant’s offending history, gender, and co-morbid substance 
use issues. This finding is in line with the hypothesis, which suggested that minor offenders 
would be more likely to successfully complete the program than those who had more 
extensive histories of offending.  
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Chapter 5:  
Study 3: A Prospective Study of Re-Offending and Clinical 
Outcomes  
 
The previous study offers support for the hypothesis that participation in the 
Magistrates Court Diversion Program (MCDP) does lead to reduced rates of re-offending. 
However, the mechanism by which this is achieved and, in particular, the extent to which the 
program helps to ameliorate mental health symptom and improve well-being remains unclear. 
This is an important issue in light of the findings of Study 1 (Chapter 3), which concluded 
that MCDP stakeholders are of the view that it is the act of diverting vulnerable offenders 
into treatment that lowers the risk of re-offending. At the same time, the literature review 
(Chapter 1) identified little evidence of a close association between mental health and risk of 
re-offending, concluding that risk is only elevated under specific circumstances, such as when 
major mood disorders, psychotic conditions, and/or dysphoric emotional states are present 
The limited clinical information that is collected in the MCDP (see Study 2) makes it difficult 
to say more about the specific relationship between mental health and risk in this population. 
Accordingly, this third study is a prospective study which aims to assess court outcomes in 
terms of their relationship to clinical symptomology, well-being, and risk of re-offending. 
5.1 Aims and Hypotheses 
 This study hopes to replicate the findings of Study 2 – to establish that the MCDP 
continues to be effective in reducing re-offending rates for this randomly selected cohort of 
participants. The main aims, however, are to determine whether successful completion of the 
MCDP leads to clinical (i.e., mental health symptomology) and therapeutic improvement 
(i.e., general well-being) and to determine if such improvements are associated with lower 
rates of re-offending. It is hypothesised that participants who complete the program will be 
more likely to show improvement in measures of clinical symptomology, well-being, and risk 
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of recidivism than those who do not. It is also predicted that participants who reported more 
mental health problems, a poorer quality of life, substance use, and a higher risk of recidivism 
pre-program will be more likely to re-offend following program completion.   
 
5.2  Methodology  
 5.2.1  Procedure 
Ethical approval to conduct this research was sought at the organisational level, from 
the Chief Magistrate (see Appendix D) and from Deakin University’s Human Research 
Ethics Committee (DUHREC) (see Appendix E), prior to commencement of the study. The 
data collection phase took place over a period of 14 months, from February 2011 to April 
2012, in order to allow enough time for a 12-month post-program recidivism follow-up to 
occur.  
Participants for this study were identified at the clinical assessment phase and 
recruited following their formal acceptance into the MCDP by a magistrate. Therefore, only 
those individuals who had been recommended for the program were invited to participate. 
Participation was voluntary and participants were required to provide written consent 
indicating that they understood the nature of the study, and were willing to participate 
(Appendix F).  
All participants were individually administered the measures (see Appendix G) at 
both the clinical assessment stage and again upon program completion. Measures were 
administered orally by the assessor when an individual had an identified literacy issue. Each 
completed questionnaire was checked to ensure that all the items corresponding to each 
measure had been completed to minimise the possibility of missing data and/or other errors.  
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Not all participants in this study were expected to complete the program. However, 
‘non-completers’ were still invited to complete the research questionnaires prior to their 
termination from the program, so that their responses could be compared to those of the 
‘completers’. The decision to use  non-completers as a comparison group (rather than those 
who were not recommended for the MCDP), was made on the basis of their demographic 
comparability to the completers, including factors such as the presence of underlying mental 
illnesses and/or their lack of appropriate treatment services prior to program engagement (see 
the previous MCDP evaluation). Participants who were not recommended for the program 
may, for example, have been rejected on the basis of a lack of mental health problems. This 
would have introduced a systematic bias which would have impacted on the validity of the 
study.   
 5.2.2 Participants 
A total of 135 participants were individually approached to take part in this study. Of 
these 14 declined to participate. Nine others who initially agreed to participate were 
eventually excluded from the data analysis as a result of them completing their program after 
the 12 month-recidivism cut-off date, failing to show up in court for the finalisation of their 
matters, and/or changing their contact details. One participant was deceased. The final sample 
was thus made up of 112 participants, comprising 72 males and 42 females (‘completers’ and 
‘non-completers’). All were adults with ages ranging from 18 to 76 years (M = 34.5, SD = 
10.8) and most described their cultural background as Australian (n=93). They had spent 
between 6 weeks and 16.5 months on the MCDP program (average 8.1 months). 
5.2.3 Measures  
The Clinical Outcomes in Routine Evaluation (CORE – Evans, Mellor Clark, Margison, 
Barkham, Audin, Connell, and McGrath, 2000) 
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The CORE is a brief measure of the severity of problems that people may experience 
on entry into therapy and the change that occurs in relation to their symptomology over the 
course of treatment. It covers 4 main domains: Well-being, Problems (i.e. symptoms), Social 
Functioning (i.e. self-esteem), and Risk to Self and Others. Analyses of over 2,000 responses 
have shown that the CORE has good reliability and convergent validity against longer and 
specific mental health measures (e.g., Beck Depression Inventory, Beck’s Anxiety Inventory, 
and the Personality Diagnostic Questionnaire), small gender effects, and good sensitivity to 
change (see Evans et al., 2000).  For the purpose of this study, the CORE was chosen as the 
measure of mental health symptomology because it not only accounts for individual therapist 
styles, but is also able to control for the level of heterogeneity that exists within diagnostic 
categories and the types of treatment received. Therefore, it is able to be used as a 
generalisable measure of therapeutic change. The CORE consists of 34 items in total and 
takes approximately 15 to 20 minutes to score. Responses are made on a 5-point Likert scale 
from 0 (not at all) to 4 (all the time), where higher scores indicate poorer level of clinical 
functioning across the domains. 
The World Health Organisation’s Quality of Life- Brief Version (WHOQOL-BREF, 1998) 
The WHOQOL-BREF has been designed to measure cross cultural quality of life and 
satisfaction in 4 main domains: Physical Health (e.g., activities of daily living, work capacity, 
mobility), Psychological (e.g., bodily image and appearance, positive/negative emotions, 
cognitive functioning such as concentration, memory), Social Relationships (e.g., level of 
interpersonal support), and Environment (e.g., financial resources, perceptions of safety, 
accommodation, transport). There are also two items that are examined separately: the first 
asks about an individual’s overall perception of their quality of life (‘How would you rate 
your quality of life?’), and the second asks about an individual’s overall perception of their 
health (‘How satisfied are you with your health?’). Higher individual question and domain 
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scores denote a higher quality of life, once the scores have been re-coded and transformed in 
order for the results to be consistent with the WHOQOL-100 (the original instrument from 
which the WHOQOL-BREF is abbreviated).  
 The WHOQOL-BREF was included in this study to reflect the changes (if any) in a 
participant’s psychosocial functioning given that this global variable was identified as a key 
objective of change during mental health court participation by stakeholders in Study 1. 
Analysis of internal consistency, item-total correlations, discriminant, and construct validity, 
through confirmatory factor analysis has indicated that the measure has good to excellent 
reliability and validity (Skevinton, Lotfy, & Connell, 2004). 
The World Health Organisation Alcohol, Smoking, and Substance Involvement Screening 
Test – Version 3.0 (WHO ASSIST – v3.0, 2009) 
 
It was considered important to incorporate a measure of substance use in this study, 
due to the high prevalence of co-morbid alcohol and drug use identified in the previous study. 
The WHO ASSIST – v3.0, therefore, was chosen because it is already being used as a 
screener for substance abuse problems in the MCDP, and it was felt that this might enhance 
the ecological validity of results obtained. The WHO ASSIST – v.3.0 is a brief screening 
questionnaire designed to elicit information about an individual’s current and historical use of 
alcohol and other illicit substances which can then be re-administered at treatment intervals to 
provide a quantitative measure of change.  
The Level of Service Inventory – Revised: Short Version (LSI-R: SV Andrews & Bonta, 
1995) 
The LSI-R: SV is designed for use as a screening measure of risk of re-offending in 
forensic settings where completion of a longer measure is not possible (e.g., due to time 
constraints). It is a short 8-item measure that applies both actuarial methods and structured 
clinical judgment to classify offenders according to their risk of recidivism and need for 
treatment which can be administered to both male and female offenders over the age of 16 
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who have committed any offence type, and in both institutional and community settings. Six 
of the eight items on the LSI-R: SV assess dynamic risk factors.  Offenders can then be 
classified as low, medium, or high risk of re-offending on the basis of the total score 
obtained. The LSI-R: SV have been shown to be a good predictor of violent and general 
recidivism criminal risk in Australian offenders (e.g. Daffern, Ogloff, Ferguson, & Thomson, 
2005; Ferguson, Ogloff, & Thomson, 2009). 
5.2.4 Data Coding and Screening (Preliminary Analyses) 
Raw data were entered and re-coded where appropriate, and incorrect data entries and 
missing data screened using SPSS frequencies.  Missing data were substituted with item 
means in accordance with the accepted practice (Tabachnik & Fidell, 2007).  
The same classification and coding procedures from Study 2 were used in this study 
in relation to the ‘compliance’, ‘diagnosis’, ‘primary offence’, and ‘offence severity’ 
variables. Similarly, the Kaplan Meier procedure was used in the survival analysis and cases 
were right censored to account for those participants who did not fail (i.e., those who did not 
have further court appearances), and time to re-offence was again considered to be the first 
apprehension report after program completion (or removal). For the tests of the hypotheses, 
participants were also split into two groups; successful vs. un-successful completers, for 
comparison.  
Similar to the procedure utilised in Study 2, participants’ 12 months pre- and post- 
program offending history were obtained from the Office of Crime Statistics and Research 
(OCSAR).  All the data were then de-identified, with each participant assigned a research 
number of use in data entry and analysis.  
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5.3 Results  
 5.3.1  Descriptive Statistics  
 Program outcomes  
Of the 112 participants who were surveyed, 35 were deemed to have been 
unsuccessful in completing the program, and thus became the control group. The majority of 
these were removed from the MCDP as a result of non-compliance with their program plan 
(n= 20; 17.5%). Other reasons for removal included: voluntary withdrawal (n= 5; 4.4%), re-
offending (n=4; 3.5%), and non-appearance in court (n=1; 0.9%). There were also a number 
of individuals who completed the program but were ultimately deemed as ‘unsuccessful’ by 
the judiciary (n=5; 4.4%).  
Diagnosis 
The majority of participants had a primary diagnosis of mood disorder (such as 
depression or bipolar disorder) (n= 36; 31.6%). Other more prevalent mental impairments 
included anxiety disorders (n= 20; 17.5%), psychotic illnesses such as schizophrenia (n= 22; 
19.3%), and personality disorders (n=11; 9.6%). Less common diagnoses were intellectual 
disability (n= 2; 1.8%), acquired brain injury/neurological condition (n= 4; 3.5%), ADHD 
(n=3; 2.6%), adjustment disorder (n=9; 7.9%), eating disorder (n= 3; 2.6%), and substance 
related and impulse control disorders (n= 1; 0.9%) respectively. A majority (n=73; 65.8%) 
had a secondary mental health diagnosis, with nearly 60% (n = 67) also diagnosed with a 
substance use disorder. Alcohol was the primary substance of choice (n= 41; 36.6%) 
followed by cannabis (n=19; 16.7%), and amphetamines (n= 7; 6.1%).  
Primary Category and Offence Severity   
Theft was the most common primary offence (n=30; 26.3%), followed by assault 
(n=29; 25.4%), and driving related offences (n=9; 7.9%). The majority of the offences were 
classified as non-violent in nature (n=71; 62.3%). 
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5.3.2  Preliminary Analyses  
Prior to testing the hypotheses, preliminary analyses were conducted to examine 
whether participation on the program, regardless of outcome, would result in a reduction in 
(12-months) of post-program offending rates in this cohort (see Table 5.1). Offending rates 
were determined by the number of charges a participant had accumulated pre- and post-
program.  
The results support the findings of Study 2 and the previous MCDP evaluation 
(Skrzypiec et al., 2004). Approximately half (n = 62) of participants did not re-offend post-
program, although the difference in the number of charges per participant 12 months pre- and 
post-program was non-significant (t(111)= -.38, p>0.05). The eta squared statistic of 0.001 
further indicated a small effect size. However, there was a significant reduction in offence 
severity 12 months post-program overall for offenders who had been through the MCDP as 
observed from Table 5.2.  
Table 5.1 Means, standard deviations, and paired samples t-test for offending rates pre- 
  and post-program  
 
 Pre-Program Post-Program   
 M SD M SD T df 
Number of charges 1.30 1.80 1.36 1.90 -0.38 111 
Note: * p < .05  
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Table 5.2  Severity of offences pre- and post-program and chi-square test for goodness 
of fit results 
 Pre-Program    Post-Program 
Category N %     N    % 
Did not offend 0 0   62 55.4 
Minor offender 17 15.2   11 9.8 
Moderately serious offender 53 47.3   21 18.8 
Serious offender 42 37.5   18 16.1 
Total:  112    112  
χ² 18.32    59.93    
  
 Survival analysis using Kaplan Meier analysis was then used to determine the time 
taken for this cohort of participants to re-offend. The average time taken for a participant to 
re-offend (if they did) was approximately 5.7 months regardless of program outcome (n= 62, 
M=5.72, SD=0.42) (see Table 5.3; Figure 5.1). 
 
Table 5.3 Kaplan Meier analysis (Censoring)   
 Survival time Standard error             95% C.I. 
Mean                     5.72                .42               4.90, 6.54   
  
Median                     5.2                .64               3.94, 6.46 
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Figure 5.1 Time to re-offence irrespective of program outcomes  
 
 The survival times of program completers were subsequently compared to non-
completers and, in this instance, there was a slight reduction in time to re-offending for 
‘successful’ completers, compared to the ‘unsuccessful’ participants, over a period of 12 
months. However, the results are non-significant (p>.05). The average time to re-offence for 
both groups are summarised in Table 5.4, and further highlighted in Figure 5.2.  
 
Table 5.4 Kaplan Meier analysis (censoring) for comparison between two groups 
(successful versus non-successful completion) 
Factor group = 
unsuccessful 
participants who 
offended  (n = 26)  
   
 Survival time Standard error             95% C.I. 
 
Mean 
                           
              4.94 
                       
                   .55 
                    
                3.87,  6.01 
 
Median 
                         
              4.50 
                       
                   .70 
  
                 3.13, 5.87    
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Factor group = 
successful  (n = 24) 
   
 Survival time Standard error             95% C.I. 
 
Mean 
                
               6.60         
 
                   .61 
                    
               5.40, 7.80 
 
Median 
                         
               6.50 
                      
                   .96 
                    
               4.62, 8.38  
 
Figure 5.2 Time to re-offence between successful and un-successful participants (in  
  months) 
 
 
 
 
Overall, these results are consistent with those of the retrospective study. They 
indicate that the program is effective in reducing the rate and severity of re-offending, 
particularly for program ‘completers’. Similarly, the survival analyses suggest that the 
‘completers’ tend to do slightly better than ‘non-completers’ in the time taken to re-offence.  
 
5.3.3 Main Analyses: The Impact of Program Participation on Clinical, 
Therapeutic, and Risk of Recidivism Outcomes  
 
It was hypothesised that participating on the MCDP would lead to significant 
improvements in mental health symptomology, perceptions of well-being, and a lowered risk 
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of re-offending. The first analysis examined changes in mental health over time in MCDP 
participants. Paired samples t-tests were used to evaluate changes in clinical symptomology, 
perceived well-being (i.e., quality of life), and substance use23. The results are summarised in 
Table 5.5.  
 
Table 5.5 Means, standard deviations, and paired samples t-test for clinical and 
therapeutic variables pre- and post-program  
 
 Pre Post    
    M                SD   M                SD T Df Eta² 
CORE Total 1.98               .58 1.80               .46 12.75 111 .02 
- CORE(W) 1.98               .60 1.83               .51 3.38 111 .04 
- CORE (P) 1.75               .52 1.79               .42 3.15 111 .04 
- CORE(F) 2.01               .46 1.97               .40 7.63 111 .05 
- CORE (R)   .92               .86   .47               .53 7.18** 111 .32 
      
WHOQOL-BREF (H) 42.92            19.47 49.90             16.31 -8.97** 111 .42 
WHOQOL-BREF (P) 45.91            18.16 46.84             15.95 -3.22 111 .08 
WHOQOL-BREF (SF) 37.13            25.92 39.18             25.34 -4.08 111 .01 
WHOQOL-BREF (E) 46.01            17.46 45.72             15.94 -5.13 111 .00 
      
WHO-ASSIST (Alc) 10.84            10.78 8.55               8.67 5.30** 111 .20 
WHO-ASSIST (Can) 9.93              10.25 8.48               8.98       4.53** 111 .16 
WHO-ASSIST (Amp) 2.76               5.82 2.47               5.73 .74 111 .00 
Note: ** p < .05  
These results indicate that there were no significant improvements in participants’ 
overall mental health symptomology as measured by the CORE (Total), pre- (M=1.98, 
SD=.58) and post-program participation (M=1.80, SD=.46), t(111)=12.75, p>.05. The eta 
squared statistic (.02) also indicates only a small effect size.  The only statistically significant 
improvement post-program in relation to CORE symptomology was for Risk (R) of harm to 
self and others, t(111)=7.18, p<.05.  
Significant improvement in participants’ perceived quality of life as measured by the 
WHOQOL-BREF were also only observed post-program in the area of Physical Health (H), 
                                                             
23 A decision was made to only included changes in alcohol, cannabis, and amphetamine use in the analyses 
because these 3 categories were identified from the database as the primary substances abused by participants 
(n=67) with a drug problem.  
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t(111)= -8.97, p<.05, with a large effect size of 0.42. The non-parametric Wilcoxon signed 
rank test was subsequently used to determine if there were any positive changes with regard 
to the two items on the WHOQOL-BREF that were not included within the domain scores. 
Responses to the item ‘How would you rate your quality of life?’ did not change significantly 
at post-program (Z= - 6.28, p=0.061), with a median score rating of 3, pre and post-program. 
There was however, a significant change in responses to the item ‘How satisfied are you with 
your physical health?’ over the course of program participation (Z= -4.03, p=0.000).  
In relation to substance use, significant reductions were observed for Alcohol (Alc), 
t(111)=5.30, p<.05; and Cannabis (Can), t(111)=4.53 p<.05, with moderate effect sizes.  
 
Risk of Recidivism 
A paired sample t-test was also used to determine if participation in the MCDP 
(regardless of participation outcome) resulted in changes to recidivism risk as measured by 
the dynamic items of the LSI-R: SV. There was a significant reduction in risk for participants 
pre- (M=3.30 SD=.76) to post-program (M=2.09, SD=.81), t(111)=5.23, p> .05 (eta squared 
of 0.32 reflecting a moderate effect size).  
The categorical risk frequencies pre- and post-program are displayed in Table 5.6. 
The greatest improvement (i.e., reduction in risk levels) appeared to be for participants who 
had been originally assessed as being in the ‘Low’ and ‘Medium risk groups. The number of 
individuals who were at ‘High’ risk of re-offending remained largely the same post-program 
(n=55 vs. n=58).  
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Table 5.6  Comparison of mean ranks of LSI-R:SV risk categories for participants pre- 
and post-program 
 Pre-Program    Post-Program 
Category N %   N  % 
Low risk 21 18.75   32 28.57 
Medium risk 36 32.14   22 19.64 
High risk 55 49.11   58 51.79 
Total  112    112  
 
 
 
5.3.4 Main Analyses: The Effects of Program Completion on Clinical Outcomes  
 
 A repeated measures mixed design multivariate analysis of variance (MANOVA) was 
used to test the hypothesis that program ‘completers’ would show greater clinical 
improvements than ‘non-completers’. The dependent variables were as follows: the total 
CORE score and its four domains – Well-being (W), Problems/Symptoms (P), Life 
Functioning (F), and Risk to self/others (R); the WHOQOL-BREF measure – Physical Health 
(H), Psychological Functioning (P), Social Relationships (SR), and Environment (E); the 
WHO-ASSIST measure for substance use24; and the LSI-R:SV. The independent variable 
was program outcome (i.e., ‘completion’ vs. ‘non-completion’). Preliminary assumption 
testing was conducted to check for normality, linearity, univarate and multivariate outliers, as 
well as homogeneity of variance matrices, and there were no serious violations noted.  
 There was no significant difference between program completers and non-completers 
on the combined dependent variables: F(24,87)=5.47, p=.065; Wilks’ Lambda = .40; partial 
eta²=015 (a small effect size). Further inspection of the univariate changes between the 
groups on pre- and post-program variables revealed that the ‘completers’ reported slightly 
greater, but non-significant, improvements in mental health symptomology (CORE Total). 
                                                             
24 Only item means of three categories (alcohol, cannabis, and amphetamines) were included.  
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However, improvement in physical health and environment (DOM-H and DOM-E) was 
significantly greater for program completers than non-completers, as well as reductions in 
substance use (for all three substances) and risk of recidivism (see Table 5.7). The results also 
indicated that non-completers tended to have poorer mental health symptomology, and 
quality of life, higher levels of substance use, and a higher risk profile pre-program than the 
completers.  
Mann-Whitney non-parametric tests were then used to identify change in the two 
individual items on the WHOQOL-BREF (i.e. ‘How would you rate your quality of life?’ and 
‘How satisfied are you with your health?’).  The test did not reveal statistically significant 
differences between program completers and non-completers groups on these items (Z = -
1.69, p=.091 for the ‘quality of life’ item; Z= -.69, p= .49 for the ‘health’ item).  
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 5.3.5 Predictors of post-program re-offending  
 Finally, a standard multiple regression was used to explore the extent to which 
participants’ scores on clinical and therapeutic variables, as well as level of risk pre-program, 
would predict post-program re-offending. The results (see Table 5.8) show that model 
accounted for approximately 55% of the variance in predicting post-program re-offending 
(F(12,99) = 3.52, p< 0.05). However, a participant’s level of risk as measured by the LSI-R: 
SV was the only significant predictor of post-program re-offending.  
 
Table 5.8   The effects of pre-program clinical and risk variables in predicting re-
offending 
Variables B SE B ß t 
(Constant)  .09                         .35  -.26 
CORE-Total  .15                         .23 -..17 .63 
CORE(W)  -.08                        .10 -.77 .45 
CORE(F)  -.07                        .16 -.06 -.41 
CORE(R)  
WHOQOL-BREF(H)      
 -.05                         .09 
-.01                         .00 
.08 
-.22 
-.51 
-1.80 
WHOQOL-BREF (P)  .04                          .04 .13 1.07 
WHOQOL-BREF (SR)  -.01                         .09 -.08 -1.04 
WHOQOL-BREF (E)  .01                         .00 .035 0.29 
WHOASSIST (Alc) 
WHOASSIST (Can) 
WHOASSIST (Amp) 
LSI-R:SV (Pre) 
 
 
-.01                         .01 
.01                         .06 
.00                         .01 
.08                         .02 
-.14 
.20 
.05 
.41 
-1.19 
1.59 
.44 
 3.96** 
 
Note: R²=0.29, Adjusted R²= 0.21, *p<.05
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5.4 Conclusion 
  This study was designed to investigate whether participating on the MCDP has a 
positive impact on participants’ mental health, well-being, and risk of recidivism. It also 
aimed to describe the clinical characteristics and risk profiles of participants who are more 
likely to offend post-program.  
 The results suggested that the mental health court program was effective in reducing 
re-offending rates and risk of recidivism, particularly for those who had successfully 
completed it. It was, however, less effective at addressing mental health symptomology and 
at improving participants’ psychosocial functioning (i.e. well-being), which is largely 
consistent with the findings by Boothroyd et al. (2005). Nonetheless, offenders who 
completed the program tended to do slightly better on the clinical measures than those who 
did not. Furthermore, the results indicated that the offenders who did not successfully 
complete the program tended to suffer from more serious mental health symptomology and 
poorer qualities of life, as well as higher levels of substance use. They were also more likely 
to be classified as ‘high’ risk offenders. However, only risk of recidivism (as measured by the 
dynamic items on the LSI-R: SV) was a significant predictor of post-program re-offending.  
 The implications of these results, as well as the findings from Study 1 and 2, are 
discussed in the concluding chapter of this thesis.   
 
 101 
 
Chapter 6: Discussion 
This thesis sought to investigate the role that mental health problem solving courts 
play within the Australian criminal justice system. The main aims of the thesis were to 
understand the purpose and functioning of an adult mental health court (the South Australian 
Magistrates Court Diversion Program), to examine the effectiveness of such a court in 
relation to both re-offending and clinical outcomes, and to determine how court processes and 
outcomes might be improved. 
6.1  Overview of the Research   
The opening chapter of the thesis presented the rationale for the establishment of 
mental health courts and documented how they have developed over time. This was followed 
by a discussion of the logic that underpins current practice and the need to not only 
investigate the effectiveness of such court programs, but also the mechanism by which 
change occurs. Chapter 2 provided a detailed description of the Magistrate Court Diversion 
Program (MCDP), complete with two case studies to illustrate the workings of the court.  
The first study (Chapter 3), a qualitative analysis of mental health court stakeholder 
perceptions of therapeutic jurisprudence, highlighted the conflict in practice frameworks that 
exists between professionals who regularly contribute to the operations of the court.  It was 
nonetheless concluded that considerable support does exist for the MCDP model, which was 
associated with a high level of confidence that the program is effective in reducing re-
offending. The second study (Chapter 4) tested this hypothesis using retrospective data from 
a cohort of MCDP participants. The analyses suggested that the MCDP does indeed have a 
positive impact on re-offending, but that successful completion of the program did not 
increase time to re-offence (for those who did). It was, however, difficult to offer further 
interpretation of the results given that data on mental health and risk of re-offending are not 
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routinely collected. As such it was not possible to establish whether the reductions in re-
offending were a result of clinical improvement, in line with stakeholder expectations, or for 
some other reason. Thus, the third study (Chapter 5) was a prospective study of court 
outcomes, including an analysis of clinical change in MCDP participants. The results of this 
study suggest that mental health and wellbeing do not improve significantly over time as a 
result of MCDP attendance, and are not closely associated with re-offending. Rather, it is an 
offender’s level of risk of re-offending that is the best predictor of success or failure. The 
implications of these results in relation to the future development of mental health problem 
solving courts are discussed next.  
6.2 Implications of the Research   
Mental health courts draw upon principles of therapeutic jurisprudence (see Weiner et 
al., 2010) to provide a rehabilitative response to criminal behaviour, in the context of the 
justice system. A central objective of any mental health court is to reduce recidivism by 
providing effective services to mentally ill offenders in lieu of incarceration (Bernstein & 
Seltzer, 2004; Steadman & Redlich, 2005), in order to divert them away from the criminal 
justice system. An implicit assumption of this key objective is that these courts improve the 
mental health and well-being of vulnerable offenders, and in doing so, lower rates of re-
offending. Existing evidence that mental health courts are achieving their anticipated 
outcomes, however, is far from conclusive and, in particular, research in this area continues 
to be hampered by the heterogeneity of models implemented by mental health problem-
solving courts.   
The South Australian mental health court program assumes that mental health 
problems are directly associated with the risk of offending, and that reducing re-offending is 
the key objective of the court. Views on how this outcome might best be achieved, however, 
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differed according to the practice framework which stakeholders adopted (see Figure 3.1, pg. 
70). 
The subsequent empirical studies that were carried out to test the expectations of 
stakeholders provided evidence that the MCDP is effective in reducing re-offending. The 
findings of Study 2, however, suggested that those who completed the program but 
subsequently re-offended did so in a shorter time-frame than those who did not complete the 
program, albeit with non-significant results. Over the longer term though (i.e., >12months), 
participants who completed did better than those who did not. There are several possible 
interpretations of this finding. For example, it may be that those who were unsuccessful in the 
MCDP were accorded harsher punishments by judicial staff - participants who successfully 
complete the program on the other hand, may be viewed more favourably by the courts and 
accorded more positive legal outcomes.  This would perhaps imply, especially in the context 
of the MCDP where successful completion is often associated with treatment progress, that 
those who appear to engage well with the program tend to receive lower levels of judicial 
supervision and program support in the short-space of time (within 6 months) post-program, 
thereby resulting in increased recidivism. It is possible that the current length of the program 
(6 months) may not be sufficient to provide participants with the optimal level of support and 
supervision required to reduce their risk of re-offending. The results of this study indicated 
that those who did re-offend tended to do so within 5 months of completing the program. 
This is a hypothesis that warrants further investigation, especially in light of the recent 
findings of Hiday et al., (2013), that a relatively short period of mental health court 
participation (4 to 6 months) is associated with reduced criminal recidivism. It is, therefore, 
considered that increasing the length of the exposure of participants to the MCDP is not the 
answer, but instead, tailoring the intensity of support offered to participants in proportion to 
their individual risk levels may have a greater impact on recidivism.  
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 There was limited evidence to suggest that the successful completion of the mental 
health court results in significantly improved mental health symptomology and quality of life 
for participants. It follows that these are not the mechanisms by which the observed reduction 
in re-offending rates was achieved (see Study 3). An offender’s level of risk prior to MCDP 
commencement was also the only significant predictor of post-program re-offending, 
regardless of program completion. This finding is important in considering the question of 
‘who does the court work best for?’. It may be, as suggested by stakeholders from a justice 
background, that the regular court appearances and case management/supervision that 
participants receive are, in fact, the key mechanisms by which change occurs. This is not, 
however, supported by research into offender case management which suggests that 
supervision and monitoring, by itself, has a minimal impact on recidivism (e.g., Glaze & 
Bonczar, 2005) even in intensive supervision programs (Bonta, Rugge, Scott, Bourgon, & 
Yessine, 2008; Solomon, Kacknowski, & Bhati, 2005).   
 Robinson (2005) suggests that providing specialised case management for particular 
groups of offenders (which involves referrals to a wide range of professionals such as drug 
and alcohol, and mental health services), can in fact be counter-intuitive to enhancing the 
efficacy of offender management. This is because it shifts the focus from relationship 
building and behavioural change, to one of monitoring and law enforcement (Burnett & 
McNeill, 2005) and, as such, militates against the development of a consistent and holistic 
relationship between the case manager and the offender. A key observation that can be made 
here is the parallel that exists with the case management model utilised in the MCDP, where 
the focus is on ensuring participants’ treatment compliance and adherence to a program’s 
requirements (e.g., regular court attendances, contact with case manager, submitting to drug 
tests [and abstinence from substances]).  
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  Studies that have investigated the impact of offender supervision on recidivism have 
on the other hand, suggested that the combination of case work and/or treatment sessions to 
the supervisory process does lead to significant reductions in re-offending (Jalbert, Rhodes, 
Flygare, & Kane, 2010). It is argued, therefore, in line with the therapeutic jurisprudence 
model of operation adopted by the MCDP, that this form of supervision may be more 
successful when offered by mental health providers (as opposed to the criminal justice 
agencies), as these professionals are usually better qualified and trained in the provision of 
therapeutic rehabilitation and support. The obvious problem here, in relation to the MCDP, is 
that the current treatment providers do not perceive themselves as case managers or 
supervisors, and, consequently, the quality of communication with the court about issues 
relevant to risk management varies markedly. Furthermore, the diversity of therapeutic 
approaches adopted appears to be dependent on individual therapist preferences and this is 
also unlikely to lead to optimal outcomes. 
Finally, it would also help to ensure that policy decisions reflect the currency of 
evidence-based psychological practices while retaining participants’ accountability for their 
offending behaviour, and balancing the need to maintain offender rights and community 
safety at the same time.  Figure 6.1, therefore, depicts a re-conceptualisation of the MCDP 
operational model based on the key elements of this research which are thought to lead to 
positive re-offending outcomes. 
 
 
 
 
 106 
 
         Mental Health Court Process 
     
 
 
 
 
 
 
 
 
 
Figure 6.2 A re-conceptualisation of the MCDP practice framework to enhance program 
efficacy  
 
6.3  Strengths and Limitations 
A major strength of this study is that it is the first empirical study of its kind in 
Australia that attempts to examine the impact of a mental health court program on justice and 
clinical outcomes, as well as to determine some of the moderating factors that are responsible 
for reductions in re-offending rates. This research also contributes to the evidence base on 
international mental health courts by offering insights into the operations of the only mature 
mental health court in Australia. Another key strength relates to the qualitative component of 
the research, which highlights the fact that the theory of therapeutic jurisprudence can be 
interpreted and applied in different ways depending on the professional backgrounds of 
stakeholders. It is anticipated that development of a practice model (Figure 6.2) which lends 
more clarity to the practice of therapeutic jurisprudence, will assist in future policy decisions 
adopted by problem-solving courts here and overseas, at a criminal justice and program 
operational level.  
Health framework 
Focus is on management of 
criminogenic risk factors (which 
may or may not involve clinical 
variables).  
Justice framework 
Focus is on collaborative case 
management of criminogenic risk 
factors, and application of 
therapeutic justice principles 
(e.g.judicial supervision, 
rewards/sanctions etc.) 
Mental illness 
associated with 
criminal 
behaviour 
Reduction in re-
offending rates 
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 A major limitation of this study relates to the current lack of a standardised model for 
mental health courts, which, therefore, limits the generalisability of the results of this study. 
It should also be noted that the MCDP (in the Adelaide metropolitan areas) was incorporated 
into the Treatment Intervention Program (TIP) during the latter part of this research. While 
there was a transition period which allowed for program participants accepted onto the 
MCDP just prior to the commencement of TIP to complete their existing program plan based 
on the old structure, it is still possible that this change may have had an impact on 
participants’ self-reports and the determination of their program outcomes by program and 
judicial staff. Therefore, the results of the final empirical study in particular, should be 
interpreted with some caution.  
Furthermore, this research has not looked at the functioning of the MCDP from the 
viewpoint of participants who are clearly a key group of stakeholders. This had been 
considered beyond the scope of this research project. Nonetheless, it is considered important 
for further research to be conducted in order to understand how participants perceive the 
mental health court program, its requirements, and their goals and expectations, as these may 
highlight other moderating factors of change associated with successful outcomes.  
 
6.4 Conclusion 
 Mental health courts are a rapidly evolving phenomenon and as they mature, it 
becomes important to shift the focus away from whether they ‘work’, to questions regarding 
the mechanisms that affect positive behavioural change for participants, and how they are 
able to enhance the management of mentally ill offenders.  
In order to further enhance the court outcomes, a number of recommendations for 
practice improvements can be made. The first involves the targeted management of risk (i.e., 
criminogenic) factors for participants on the MCDP.  It is suggested that the information 
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relating to an individual’s level of risk be reported at the assessment stages and that changes 
in dynamic risk factors are routinely assessed as part of the case management process using 
objective standardised risk measures, and reported to the court. The focus of the court 
reviews and the role of the judicial officers, therefore, should be about ensuring that a 
participant’s identified criminogenic risk factors are being adequately addressed. That is, the 
mental health court should be accountable for the treatment that they mandate. As such, 
information about a participant’s level of risk and corresponding treatment needs must be 
regularly communicated to treatment providers. Accordingly, it is recommended that practice 
guidelines be developed for clinicians who regularly work with MCDP participants, stating 
explicitly their responsibilities in terms of risk management and communication to the court. 
Training should also be regularly provided to program staff and key stakeholders in risk 
needs identification and management.  
The second recommendation relates to the need for ongoing inter- and intra-agency 
multidisciplinary collaboration and communication to occur. That is, an authoritarian top-
down decision-making approach should be avoided. Instead, a holistic approach that involves 
collaboration, transparency, and consistency of communication between key stakeholders 
may be more productive. Increased recognition of the respective knowledge and specialised 
skill-sets on offer, in line with the assumptions of therapeutic jurisprudence, will enhance 
their understanding of the underlying purpose and key expectations of the program which 
will, hopefully, be related back to participants in turn. This would be consistent with the 
findings of Redlich and Han (2013) which suggested that participants’ lack of understanding 
of the voluntary nature and other requirements of their mental health court participation leads 
to poorer program outcomes, and this was likely due to higher perceived levels of coercion, 
as well as the discrepancy in goals and expectations between them and program stakeholders.   
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 In summary, this research has demonstrated that mental health courts can be an 
effective solution in the delivery of effective and timely justice responses to vulnerable 
offenders. If administered in a manner that focused on risk rather than clinical variables, it 
should be possible to divert offenders away from the criminal justice system and not 
compromise effectiveness nor community safety. Indeed, it is evident from the research 
presented here that community safety, in those conditions, is more likely to be enhanced.  
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Appendix A: Organisation and DUHREC Ethics Approval for Stakeholder 
Interviews in Study 1.  
 
 This appendix includes a copy of the email approval given by the Chief 
Magistrate of South Australia for this researcher to conduct the Stakeholder 
interviews in Study 1 (Chapter 3), and the ethics approval given by Deakin 
University’s Human Research and Ethics Committee (DUHREC).  
 
From: Bolton, E CM (CAA)  
Sent: Friday, 1 February 2013 10:16 AM 
To: Lim, Loraine (CAA) 
Subject: RE: Re: Request for approval to conduct stakeholder interviews (PhD project)  
 
Dear Loraine 
 
I approve. 
 
E. Bolton CM 
_____________________________________________ 
From: Lim, Loraine (CAA)  
Sent: Thursday, 31 January 2013 4:38 PM 
To: Bolton, E CM (CAA) 
Subject: Re: Request for approval to conduct stakeholder interviews (PhD project)  
Dear Ms Bolton,  
I am writing to seek your approval for the final phase of my PhD research project on the area 
of Diversionary/Problem Solving Courts.  The final phase is an investigation into the current 
operational effectiveness of problem solving courts in South Australia from the perspectives 
of those directly involved in the day-to-day running of the programs.  I am hoping to 
interview approximately 15 to 20 individuals, consisting of Magistrates (including yourself), 
Lawyers, Program staff, Court Prosecutors, and Service Providers. The interviews will take 
approximately 45 minutes to 1 hour to complete.  If you approve and subjected to Deakin 
University’s ethics approval, I plan to conduct those interviews throughout the month of 
March. This research has the ongoing support of my manager, Ms Sue King.  
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In order to recruit participants, I plan to send out the following email; 
Dear Sir/Mdm, 
We are writing to seek your participation in a research project about problem solving courts, 
specifically, the effective management of mentally ill offenders within the South Australian 
criminal justice system. We are interested in your experiences and would like to interview 
you about what you think works best and how current approaches can be improved. If you 
would like to know more, please contact Ms Loraine Lim (email: 
loraine.lim@courts.sa.gov.au, or mobile: 0451669861), who would be able to send you more 
information about the research. Please note that you are not obligated to take in the research. 
However, we hope that this is something that you will consider, as your views are very 
important to us.  
 
In addition, I have attached the participant information sheet and interview questions for your 
approval.  
 << File: Plain Language and Consent form - LL - Jan 13.doc >>  << File: LL - Interview 
Schedule - Jan13.docx >>  
Once again, thank you for the support that you have given to my PhD thus far, and I look 
forward to hearing back from you soon.  
 
Kind Regards,  
Loraine 
Loraine Lim  
Psychologist 
Court Diversion & Treatment Intervention Programs  
Magistrates and Youth Courts  
Ph: 8204 8609 
Fax:  8204 8620 
(Mondays to Thursdays) 
The information contained in this e-mail may be confidential and/or legally privileged. It is 
intended solely for the addressee. Access to this e-mail by anyone else is unauthorised. If you 
are not the intended recipient, any disclosure, copying, distribution or any action taken or 
omitted to be taken in reliance on it, is prohibited and may be unlawful. 
 
 
 
 126 
 
 
 127 
 
Appendix B: Sample Interview Questions for Study 1 (Chapter 3) 
 
Interview Schedule (March 2013) 
 
 
Question 1: a) Please describe your role and tell me a little about the work that you do 
with the South Australia intervention programs. b) Talk through an example of a 
participant(s) that you have been in contact with through the Program and the work 
that you did with him/her.  
 
Prompts: 
a) The parameters of the work.  
• how much do procedures and manuals spell out what you are required to do, and how much 
discretion do you have?  
• what regular decisions about program do you have to make that are specific to your job 
scope (is there any criteria that you would use?)  
b)  Extent of inter-agency liaison.  
• in what ways do you liaise with other agencies, etc...?  
• how is the way in which you work the same as or different from that of other 
agencies/service providers?  
 
Question 2: a) Why do you think these sorts of programs have been established? b) 
What is your understanding of problem solving courts and at a broader level, the 
concept of therapeutic jurisprudence (TJ)? c) Do you think the program is adhering to 
the concept of TJ and if not, how could it be improved?  
a) Establishing a rationale behind the implementation the program  
b) What should the main objectives of such programs be?  
c) To what extent does the program contribute to making the court less alienating and 
more meaningful for the participants.  
 
Question 3: How do you understand the relationship between mental health and 
offending? 
a) Are there particular types of disorders that require particular attention? 
b) How does mental health affect an individual’s level of responsibility for their 
behaviour? 
 
Question 4: a) What sort of impact have these programs had on offenders, your job 
scope, the criminal justice system, and on the broader level, community safety?   b) In 
your opinion, which types of individuals are most likely to benefit from such programs? 
d) Are there any eligible participants who are not accessing the program and if so, why?  
a) Views on effectiveness.  
b) Outcome measures (mental health, drug use, general wellbeing, and re-offending 
rates)  
c) Impact on workloads?  
 
Question 5: a) What sort of impact has these programs had on procedural justice, and 
judicial decision making?  
a) Sentencing outcomes  
b) Perceptions of “risk” – i.e. what do you consider when determining someone’s level 
of risk/or whether their risk level has changed.  
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Question 6: a) What components of the model do you believe are the most effective? b) 
How could the program be enhanced? c) What sorts of challenges have you faced in the 
context of your work? d) What issues and challenges do you think similar programs will 
face over the next decade?  
a) How effective is the program?  
b) What are the barriers/success factors that have impacted on the implementation and 
ongoing operation of the program?  
c) What factors (both contextual and administrative) have impacted on the effectiveness 
of the scheme?  
d) What do you think could be done differently (or should be done differently)?  
e) How effective are current practices, and why?  
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Appendix C: Plain Language Statement and Consent Form (Study 1) 
 
 
 
 
PLAIN LANGUAGE STATEMENT AND CONSENT FORM 
 
 
Plain Language Statement  
Date: 
Full Project Title:  Improving the Outcomes of the South Australian Court 
Diversion Program  
Principal Researchers: Prof Andrew Day  
Student Researcher:  Ms Loraine Lim 
Reference No:   HEAG-H 10_2013 
 
 
Dear Participant,  
 
You are invited to take part in a PhD research study investigating the issues and challenges 
faced by problem solving courts in South Australia. This project is entitled: Improving the 
Outcomes of the South Australian Court Diversion Program. This project is supported by the 
Chief Magistrate of South Australia, and the Manager of the Courts Intervention Programs.  
 
This study aims to draw on the perspectives of stakeholders who are involved in the 
management of mentally ill offenders within the South Australian criminal justice system. It 
will endeavour to explore implementation and operational issues specific to problem solving 
courts, and the role that evidence plays in the development of criminal justice policy at the 
pre-sentencing level. The focus is on the South Australian model of diversion for mentally ill 
offenders, specifically, its selection/assessment process, judicial attitudes, sentencing process, 
and program effectiveness. The questions will cover a range of issues in relation to the 
theoretical underpinnings, operational structure, and effectiveness of problem solving courts.  
 
We would like to offer you an opportunity to share your views and experiences. We are 
inviting you to take part in a recorded interview to be scheduled at a time that is convenient to 
you in the next few weeks. The study will involve a 45 – 60 minute individual interview. You 
will not be individually identifiable in the write up of the results. However, if you would like 
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to be identified as having expressed a particular point of view, we would be able to 
incorporate this request into the final document. The interviews will be audiotaped to ensure 
accurate reporting of the results. The audio tapes will be transcribed and each participant will 
be assigned a number in the transcript to protect your identity. The transcript will only be 
accessible to the researchers via a transcript. Once the transcript is completed, the audio files 
will be destroyed.  
 
The information which you provide is confidential and under no circumstances will the 
identity of any participant in this research be released in presentation, or publication of 
the project’s results.  
  
There will be no specific risks or direct benefits to you for participating. However, your contribution may 
contribute to the future development of criminal justice policy.  
The general results of this project will be presented in a thesis by the student researcher, and may also be 
published in peer reviewed journals and/or presented at conferences. A short summary of the project will also be 
provided to you should you request this.  
Your participation is completely voluntary and you do not have to take part in this research if you do not wish 
to. You are also free to withdraw from the study any time you wish.   
Approval to undertake this research has been given by the Human Research Ethics Committee of Deakin 
Unviersity. If you have any complaints about any aspect of the project, the way it is being conducted or any 
questions about your rights as a research participant, then you may contact: The Manager, Office of Research 
Integrity, Deakin University, 221 Burwood Highway, Burwood Victoria 3125, Telephone: 9251 7129, 
Facsimile: 9244 6581; research-ethics@deakin.edu.au. Please quote project number HEAG-H 10_2013.   
If you require further information, wish to withdraw your participation, or if you have any 
problems regarding this research, you can contact either the researcher, or the supervisor of 
this project, Prof. Andrew Day. Their contact details are:  Loraine Lim (PhD Candidate), 
Deakin University School of Psychology, Waterfront Geelong Campus, Geelong, Victoria 
3217. Email: hlli@deakin.edu.au; or Prof.Andrew Day (Andrew.day@deakin.edu.au).  
 
Please retain this Plain Language Statement with the contact details for any future questions, concerns, or 
comments. Again, thank you for considering taking part in this study; your assistance is appreciated.  
 
Yours sincerely, 
Loraine Lim 
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 PLAIN LANGUAGE STATEMENT AND CONSENT FORM 
 
Consent Form 
Date: 
Full Project Title: Improving the Outcomes of the South Australian Court 
Diversion Program  
Reference Number:  HEAG-H 10_2013 
 
 
1) I have read, or had read and fully understand the attached Plain Language Statement. 
2) I freely agree to participate in this project according to the conditions in the Plain 
Language Statement.  
3) I have been given a copy of the Plain Language Statement and Consent Form to keep.  
4) The researcher has agreed not to reveal my identity and personal details, including 
where information about this project is published, or presented in any public form.   
5) I agree to not reveal the names of clients during the interview.  
6) I give my consent for the interview to be audio recorded. 
(  ) I would NOT like the researchers to send me a summary of the results of this research  
(  ) I would like the researchers to send me a summary of the results of this research.  
These can be sent via:  
(  ) Email: My email address is ________________________________________ 
(  ) Mail: My address is ____________________________________________________ 
 
Participant’s Name (printed) 
…………………………………………………………………… 
Signature ……………………………………………………… Date:  
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PLAIN LANGUAGE STATEMENT AND CONSENT FORM 
 
 
Revocation of Consent Form 
(To be used for participants who wish to withdraw from the project) 
Date: 
Full Project Title:  Improving the Outcomes of the South Australian Court 
Diversion Program.  
Reference Number: 
 
 
 
I hereby wish to WITHDRAW my consent to participate in the above research project and understand that such 
withdrawal WILL NOT jeopardise my relationship with Deakin University or the Magistrates Court of South 
Australia.   
 
 
 
Participant’s Name (printed) ……………………………………………………. 
 
 
Signature ………………………………………………………………. Date: 
 
Please mail this form to: 
 Loraine Lim 
 Deakin University, School of Psychology  
 Waterfront Geelong Campus,  
 Geelong, Victoria 3217 
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Appendix D: Approval from Chief Magistrate and Manager of the 
Intervention Programs to conduct Studies 2 and 3 
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Appendix E: DUHREC Approval for Studies 2 and 3  
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Appendix F: Plain Language Statement and Consent Form (Study 3)  
 
 
 
 
PLAIN LANGUAGE STATEMENT AND CONSENT FORM 
 
 
Plain Language Statement  
Date: 
Full Project Title:  Improving the Outcomes of a South Australian Mental Health 
Court: An examination of predictors of success 
Principal Researchers: Assoc.Prof Andrew Day and Dr Claire Spivakovsky 
Student Researcher:  Ms Loraine Lim 
 
 
Dear Participant,  
 
You are invited to take part in a research study which is interested in establishing whether the 
Magistrates Court Diversion Program helps to improve your mental health, substance use (if 
applicable), and quality of life more generally, as well as, whether it improves your chances 
of not re-offending.  The research will be used to improve the effectiveness of the Diversion 
Program and is  being undertaken as part of the degree of Doctor of Philosophy at Deakin 
University in Victoria. This research is not funded by the MCDP and is completely 
independent from your participation on the program.  
The study involves filling out the a questionnaire at the beginning of your participation in the 
Magistrates Court Diversion Program and then the same questionnaire again upon your 
finalisation from the Program. The same process of completing the questionnaire will apply 
each time. It will take approximately 20 to 30 minutes to complete the questionnaire. The 
questions relate to your mental health, general functioning, substance use, and your past and 
present offending. We will also ask you some personal questions, such as age, gender, and 
primary offence. In addition, we will be obtaining your pre-and post-offending history from 
the Magistrates Court of South Australia, if you consent to take part.  
The information which you provide is confidential and only the researchers will have 
access to it. The only circumstances in which it will be disclosed will be a) if you give your 
written permission, or b) if we are required to do so by law (this relates to a legal duty to 
report any firearm offences that you have committed of which the authorities are unaware, or 
any concern about a child at risk of harm).  
There will be no specific risks or benefits to you for participating.   
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If you find any of the questions upsetting please let either me or your case manager know, 
and we can arrange for you to speak to a counsellor. The questionnaires will have your name 
on it, however, this will be removed once we have collected all the necessary information.  
The results of this research project will be reported collectively in a thesis format. No one 
will know that the information provided is yours. When the study is completed a report of the 
findings will be made available to the Magistrates Court of South Australia, where you are 
welcome to request for a copy.   
Your participation is completely voluntary and you do not have to take part in this research if 
you do not wish to. You are also free to withdraw from the study any time you wish.   
Whether or not you choose to take part will have NO effect on your participation on the 
Magistrates Court Diversion Program, or your final court outcome.  
To take part in this research project you will need to sign a consent form, and this will be kept 
separately from your questionnaires. All questionnaires will be locked up in filing cabinets, 
stored at the Deakin University, School of Psychology, for a period of no less than six years, 
to which only myself and supervisors will have access.  
Approval to undertake this research has been given by the Human Research Ethics 
Committee of Deakin Unviersity. If you have any complaints about any aspect of the project, 
the way it is being conducted or any questions about your rights as a research participant, 
then you may contact: The Manager, Office of Research Integrity, Deakin University, 221 
Burwood Highway, Burwood Victoria 3125, Telephone: 9251 7129, Facsimile: 9244 6581; 
research-ethics@deakin.edu.au. Please quote project number [2010-257] if you require 
further information, wish to withdraw your participation, or if you have any problems 
regarding this research, you can contact either the researcher, or the Manager of the 
Magistrates Court Diversion Program. Their contact details are:  Loraine Lim (PhD 
Candidate), Deakin University School of Psychology, Waterfront Geelong Campus, Geelong, 
Victoria 3217. Email: hlli@deakin.edu.au; or Ms Sue King, Manager, Magistrates Court 
Diversion Program, Adelaide Magistrates Court, PO Box 6115 Halifax Street, Adelaide 
South Australia, 5000.  
 
Please retain this Plain Language Statement with the contact details for any future questions, 
concerns, or comments. Again, thank you for considering taking part in this study; your 
assistance is appreciated.  
 
Yours sincerely, 
Loraine Lim 
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 PLAIN LANGUAGE STATEMENT AND CONSENT FORM 
 
Consent Form 
Date: 
Full Project Title: Improving the Outcomes of a South Australian Mental 
Health Court: An examination of predictors of success 
Reference Number: 
 
 
I have read, or have had read to me in my first language, and I understand the attached Plain 
Language Statement. 
I freely agree to participate in this project according to the conditions in the Plain Language 
Statement. Specifically, I agree to being administered the questionnaires at the 
commencement and completion of my participation on the Magistrates Court Diversion 
Program. I also understand that my pre-and post-offending history may be obtained after I 
have completed the Program.  
I have been given a copy of the Plain Language Statement and Consent Form to keep.  
The researcher has agreed not to reveal my identity and personal details, including where 
information about this project is published, or presented in any public form.   
 
Participant’s Name (printed) 
…………………………………………………………………… 
Signature ……………………………………………………… Date   
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PLAIN LANGUAGE STATEMENT AND CONSENT FORM 
 
 
Revocation of Consent Form 
(To be used for participants who wish to withdraw from the project) 
Date: 
Full Project Title:  Improving the Outcomes of a South Australian Mental 
Health Court: An examination of predictors of success 
Reference Number: 
 
 
 
I hereby wish to WITHDRAW my consent to participate in the above research project and 
understand that such withdrawal WILL NOT jeopardise my relationship with Deakin 
University and the Magistrates Court of South Australia, including the Diversion Program.  
 
 
Participant’s Name (printed) ……………………………………………………. 
 
 
Signature ………………………………………………………………. Date  
 
Please mail this form to: 
 
 Loraine Lim 
 Deakin University, School of Psychology  
 Waterfront Geelong Campus,  
 Geelong, Victoria 3217 
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Appendix G: Measures used for Study 3 (Chapter 5)  
 
General Information 
Name: _____________________________D.O.B: ___________ Age: _______ 
 
Gender: ______  Cultural Background: __________  
 
Assessor: ___________________________________ Date: ______________ 
 
Please tick:  Intake Assessment    Follow-up Assessment  
 
 
SECTION A. Below are a number of statements about how you have been OVER THE 
LAST WEEK. Please read each statement and think how often you felt that way last 
week. Then shade the answer which is closest to this. Make sure that you answer 
every question. 
Over the last week… 
Shade b for 
Not at all 
Shade M for 
Only occasionally 
Shade N for 
Sometimes 
Shade O for 
Often 
Shade P for 
         Most of the 
time     
 
 
N
ot
 a
t a
ll 
O
nl
y 
oc
ca
si
on
al
ly
 
S
om
et
im
es
 
O
fte
n 
M
os
t o
f t
he
 
tim
e 
I have felt terribly alone and isolated b M N O P 
I have felt tense, anxious, or nervous b M N O P 
I have felt I have someone to turn to for support when 
needed b M N O P 
I have felt OK about myself b M N O P 
I have felt totally lacking in energy and enthusiasm b M N O P 
I have been physically violent to others b M N O P 
I have felt able to cope when things go wrong b M N O P 
 141 
 
 
N
ot
 a
t a
ll 
O
nl
y 
oc
ca
si
on
al
ly
 
S
om
et
im
es
 
O
fte
n 
M
os
t o
f t
he
 
tim
e 
I have been troubled by aches, pains, or other physical 
problems b M N O P 
I have thought of hurting myself b M N O P 
Talking to people has felt too much for me b M N O P 
Tension and anxiety have prevented me doing important 
things b M N O P 
I have been happy with the things I have done b M N O P 
I have been disturbed by unwanted thoughts and feelings b M N O P 
I have felt like crying b M N O P 
I have felt panic or terror b M N O P 
I made plans to end my life  b M N O P 
I have felt overwhelmed by my problems b M N O P 
I have had difficulty getting to sleep or staying asleep b M N O P 
I have felt warmth or affection for someone b M N O P 
My problems have been impossible to put to one side b M N O P 
I have been able to do most things I needed to b M N O P 
I have threatened or intimidated another person b M N O P 
I have felt despairing or hopeless b M N O P 
I have thought it would be better if I were dead b M N O P 
I have felt criticised by other people b M N O P 
I have thought I have no friends b M N O P 
I have felt unhappy b M N O P 
Unwanted images or memories have been distressing me b M N O P 
I have been irritable when with other people b M N O P 
I have thought I am to blame for my problems and difficulties b M N O P 
I have felt optimistic about my future b M N O P 
I have achieved the things I wanted to b M N O P 
I have felt humiliated or shamed by other people  b M N O P 
I have hurt myself physically or taken dangerous risks with 
my health b M N O P 
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SECTION B. The following questions ask how you feel about your quality of life, 
health, or other areas of your life. I will read out each question to you, along with the 
response options. Please choose the answer that appears most appropriate. If you are 
unsure about which response to give to a question, the first response you think of is 
often the best one.  
Please keep in mind your standards, hopes, pleasures, and concerns. We ask that you 
think about your life in the last four weeks.  
  Very Poor Poor Neutral Good Very 
good 
1.  How would you rate your 
quality of life? 
 
1 
 
2 
 
3 
 
4 
 
5 
 
  Very 
dissatisfied 
Dissatisfied Neutral Satisfied Very 
satisfied 
2. How satisfied are you with 
your health?  
 
1 
 
2 
 
3 
 
 
4 
 
 
5 
 
The following questions ask about how much you have experienced certain things in 
the last four weeks.  
 
   
Not at all 
 
A little 
A 
moderate 
amount 
Very 
much 
An 
extreme 
amount 
3. To what extent do you feel 
that physical pain prevents 
you from doing what you 
need to do?  
 
5 
 
4 
 
3 
 
 
2 
 
 
1 
4. How much do you need 
any medical treatment to 
function in your daily life? 
 
5 
 
4 
 
3 
 
2 
 
1 
 
5.  
 
How much do you enjoy 
life?  
 
1 
 
 
2 
 
3 
 
4 
 
5 
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6.  
 
To what extent do you feel 
your life to be meaningful 
 
1 
 
 
2 
 
3 
 
4 
 
5 
 
   
Not at all 
 
A little 
A 
moderat
e 
amount 
Very 
much 
Extremel
y 
7. How well are you able to 
concentrate?  
 
1 
 
2 
 
3 
 
 
4 
 
5 
8. How safe do you feel in 
your daily life?  
 
1 
 
2 
 
3 
 
 
4 
 
5 
 
9.  
 
How healthy is your 
physical environment  
 
1 
 
 
2 
 
3 
 
4 
 
5 
 
The following questions ask about how completely you experience or were able to do 
certain things in the last four weeks.  
   
Not at all 
 
A little 
 
Moderately 
 
Mostly 
 
Completely 
10. Do you have enough 
energy for everyday life?  
 
1 
 
 
2 
 
3 
 
4 
 
5 
11. Are you able to accept 
your bodily appearance?  
 
1 
 
 
2 
 
3 
 
4 
 
5 
 
12.  
 
Have you enough money 
to meet your needs? 
 
1 
 
 
2 
 
3 
 
4 
 
5 
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  Very Poor Poor Neutral Good Very 
good 
15.  How well are you able to 
get around?  
 
1 
 
2 
 
3 
 
4 
 
5 
 
   
Very 
dissatisfied 
 
Dissatisfied 
 
Neutral 
 
Satisfied 
 
Very 
satisfied 
16. How satisfied are you 
with your sleep?   
 
1 
 
 
2 
 
3 
 
4 
 
5 
17. How satisfied are you 
with your ability to 
perform your daily living 
activities?  
 
1 
 
 
2 
 
3 
 
4 
 
5 
 
18.  
 
How satisfied are you 
with your capacity for 
work?  
 
1 
 
 
2 
 
3 
 
4 
 
5 
 
19.  
 
How satisfied are you 
with yourself?  
 
1 
 
 
2 
 
3 
 
4 
 
5 
 How satisfied are you 
with your personal 
     
 
13.  
How available to you is 
the information that you 
need in your day-to-day 
life?  
 
1 
 
 
2 
 
3 
 
4 
 
5 
 
14.  
To what extent do you 
have the opportunity for 
leisure activities?   
 
1 
 
 
2 
 
3 
 
4 
 
5 
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20. relationships? 1 
 
2 3 4 5 
 
21.  
 
How satisfied are you 
with you sex life?  
 
1 
 
 
2 
 
3 
 
4 
 
5 
 
22. 
How satisfied are you 
with the support you get 
from your friends?  
 
1 
 
 
2 
 
3 
 
4 
 
5 
   
Very 
dissatisfied 
 
Dissatisfied 
 
Neutral 
 
Satisfied 
 
Very 
satisfied 
 
23. 
 
How satisfied are you 
with the conditions of 
you living place?    
 
1 
 
 
2 
 
3 
 
4 
 
5 
 
24. 
 
How satisfied are you 
with your access to 
health services?     
 
1 
 
 
2 
 
3 
 
4 
 
5 
 
25.  
 
How satisfied are you 
with your transport?  
 
1 
 
 
2 
 
3 
 
4 
 
5 
The following question refers to how often you have felt or experienced certain things 
in the last four weeks.  
  Never Seldom Quite 
often 
Very 
often  
Always  
26.  How often do you have 
negative feelings such as 
blue mood, despair, 
anxiety, and depression?   
 
1 
 
2 
 
3 
 
4 
 
5 
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[The following table is to be completed by the assessor]  
  
Equations for computing domain scores 
Raw  
Score  
Transformed 
scores* 
4-20 0-100 
27. Domain 1 (6-Q3)+(6-
Q4)+Q10+Q15+Q16+Q17+Q18 
a. = b: c: 
28. Domain 2 Q5+Q6+Q7+Q11+Q19+ (6-Q26) a. = b: c: 
29. Domain 3 Q20+Q21+Q22 a. = b: c: 
30.  Domain 4 Q8+Q9+Q12+Q13+Q14+Q23+Q24+Q25 a. = b: c: 
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SECTION C. Below are a number of questions about your experience of using alcohol, 
tobacco products and other drugs, across your lifetime and in the past three months. 
The substances can be smoked, swallowed, snorted, inhaled, injected or taken in the 
form of pills.  
Some of the substances listed may be prescribed by a doctor (e.g. amphetamines, 
sedatives, pain medications). We will not record medications that are used as 
prescribed by your doctor. However, if you have taken such medications for reasons 
other than prescription, or taken them more frequently or at higher doses than 
prescribed, please let me know. Information on such use will be treated as strictly 
confidential.  
Question 1.  
 
 
In your life, which of the following substances have you ever 
used? (NON- MEDICAL USE ONLY) 
 
 
No 
 
 
Yes 
a. Tobacco products (cigarettes, chewing tobacco, cigars, etc.) 0 3 
b. Alcoholic beverages (beer, wine, spirits, etc.) 0 3 
c. Cannabis (marijuana, pot, grass, hash, etc.) 0 3 
d. Cocaine (coke, crack, etc.) 0 3 
e. Amphetamines type stimulants (speed, diet pills, ecstasy, etc.) 0 3 
f. Inhalants (nitrous, glue, petrol, paint thinner, etc.) 0 3 
g. Sedatives or Sleeping Pills (Valium, Serepax, Rohypnol, etc.) 0 3 
h. Hallucinogens (LSD, acid, mushrooms, PCP, Special K, etc.) 0 3 
i. Opioids (heroin, morphine, methadone, codeine, etc.) 0 3 
j. Other – specify  0 3 
 
If you answered “NO” to all items, proceed to Section C.  
 
If you answered “Yes” to any of these items, proceed to Question 2 of this section.  
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Question 2.  
 
 
In the past 3 months, how often have you used the 
substances you mentioned?  
N
ev
er
 
O
nc
e 
or
 
tw
ic
e 
M
on
th
ly
 
W
ee
kl
y 
D
ai
ly
 o
r 
A
lm
os
t 
D
ai
ly
 
a. Tobacco products (cigarettes, chewing tobacco, cigars, 
etc.) 
0 3 4 5 6 
b. Alcoholic beverages (beer, wine, spirits, etc.) 0 3 4 5 6 
c. Cannabis (marijuana, pot, grass, hash, etc.) 0 3 4 5 6 
d. Cocaine (coke, crack, etc.) 0 3 4 5 6 
e. Amphetamines type stimulants (speed, diet pills, 
ecstasy, etc.) 
0 3 4 5 6 
f. Inhalants (nitrous, glue, petrol, paint thinner, etc.) 0 3 4 5 6 
g. Sedatives or Sleeping Pills (Valium, Serepax, Rohypnol, 
etc.) 
0 3 4 5 6 
h. Hallucinogens (LSD, acid, mushrooms, PCP, Special K, 
etc.) 
0 3 4 5 6 
i. Opioids (heroin, morphine, methadone, codeine, etc.) 0 3 4 5 6 
j. Other – specify  0 3 4 5 6 
If you answered “Never” to all items in Question 2, skip to Question 6 
If any substances in Question 2 were used in the previous 3 months, continue with Questions 
3,4,5.  
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Question 3.  
 
 
During the past 3 months, how often have you had a 
strong desire or urge to use… 
N
ev
er
 
O
nc
e 
or
 
tw
ic
e 
M
on
th
ly
 
W
ee
kl
y 
D
ai
ly
 o
r 
A
lm
os
t 
D
ai
ly
 
a. Tobacco products (cigarettes, chewing tobacco, cigars, 
etc.) 
0 3 4 5 6 
b. Alcoholic beverages (beer, wine, spirits, etc.) 0 3 4 5 6 
c. Cannabis (marijuana, pot, grass, hash, etc.) 0 3 4 5 6 
d. Cocaine (coke, crack, etc.) 0 3 4 5 6 
e. Amphetamines type stimulants (speed, diet pills, 
ecstasy, etc.) 
0 3 4 5 6 
f. Inhalants (nitrous, glue, petrol, paint thinner, etc.) 0 3 4 5 6 
g. Sedatives or Sleeping Pills (Valium, Serepax, Rohypnol, 
etc.) 
0 3 4 5 6 
h. Hallucinogens (LSD, acid, mushrooms, PCP, Special K, 
etc.) 
0 3 4 5 6 
i. Opioids (heroin, morphine, methadone, codeine, etc.) 0 3 4 5 6 
j. Other – specify  0 3 4 5 6 
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Question 4.  
 
 
During the past 3 months, how often has your use of 
the following substances led to health, social, legal, or 
financial problems? 
N
ev
er
 
O
nc
e 
or
 tw
ic
e 
M
on
th
ly
 
W
ee
kl
y 
D
ai
ly
 o
r A
lm
os
t 
D
ai
ly
 
 
a. Tobacco products (cigarettes, chewing tobacco, cigars, 
etc.) 
0 3 4 5 6 
b. Alcoholic beverages (beer, wine, spirits, etc.) 0 3 4 5 6 
c. Cannabis (marijuana, pot, grass, hash, etc.) 0 3 4 5 6 
d. Cocaine (coke, crack, etc.) 0 3 4 5 6 
e. Amphetamines type stimulants (speed, diet pills, 
ecstasy, etc.) 
0 3 4 5 6 
f. Inhalants (nitrous, glue, petrol, paint thinner, etc.) 0 3 4 5 6 
g. Sedatives or Sleeping Pills (Valium, Serepax, Rohypnol, 
etc.) 
0 3 4 5 6 
h. Hallucinogens (LSD, acid, mushrooms, PCP, Special K, 
etc.) 
0 3 4 5 6 
i. Opioids (heroin, morphine, methadone, codeine, etc.) 0 3 4 5 6 
j. Other – specify  0 3 4 5 6 
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Question 5.  
 
 
During the past 3 months, how often have you failed to 
do what was normally expected of you because of 
your use of …  
N
ev
er
 
O
nc
e 
or
 tw
ic
e 
M
on
th
ly
 
W
ee
kl
y 
D
ai
ly
 o
r A
lm
os
t 
D
ai
ly
 
 
a. Tobacco products (cigarettes, chewing tobacco, cigars, 
etc.) 
0 3 4 5 6 
b. Alcoholic beverages (beer, wine, spirits, etc.) 0 3 4 5 6 
c. Cannabis (marijuana, pot, grass, hash, etc.) 0 3 4 5 6 
d. Cocaine (coke, crack, etc.) 0 3 4 5 6 
e. Amphetamines type stimulants (speed, diet pills, 
ecstasy, etc.) 
0 3 4 5 6 
f. Inhalants (nitrous, glue, petrol, paint thinner, etc.) 0 3 4 5 6 
g. Sedatives or Sleeping Pills (Valium, Serepax, Rohypnol, 
etc.) 
0 3 4 5 6 
h. Hallucinogens (LSD, acid, mushrooms, PCP, Special K, 
etc.) 
0 3 4 5 6 
i. Opioids (heroin, morphine, methadone, codeine, etc.) 0 3 4 5 6 
j. Other – specify  0 3 4 5 6 
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Question 6.  
 
 
Has a friend or relative or anyone else ever expressed 
concern about your use of  … 
   
 
No, 
never 
 
 
Yes, in 
the past 
3 
months 
 
 
Yes, but 
not in 
the past 
3 
months 
a. Tobacco products (cigarettes, chewing tobacco, cigars, etc.) 0 6 3 
b. Alcoholic beverages (beer, wine, spirits, etc.) 0 6 3 
c. Cannabis (marijuana, pot, grass, hash, etc.) 0 6 3 
d. Cocaine (coke, crack, etc.) 0 6 3 
e. Amphetamines type stimulants (speed, diet pills, ecstasy, etc.) 0 6 3 
f. Inhalants (nitrous, glue, petrol, paint thinner, etc.) 0 6 3 
g. Sedatives or Sleeping Pills (Valium, Serepax, Rohypnol, etc.) 0 6 3 
h. Hallucinogens (LSD, acid, mushrooms, PCP, Special K, etc.) 0 6 3 
i. Opioids (heroin, morphine, methadone, codeine, etc.) 0 6 3 
j. Other – specify  0 6 3 
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Question 7.  
 
 
Have you ever tried and failed to control, cut down, or stop 
using … 
   
 
No, 
never 
 
 
Yes, in 
the past 
3 
months 
 
 
Yes, but 
not in 
the past 
3 
months 
a. Tobacco products (cigarettes, chewing tobacco, cigars, etc.) 0 6 3 
b. Alcoholic beverages (beer, wine, spirits, etc.) 0 6 3 
c. Cannabis (marijuana, pot, grass, hash, etc.) 0 6 3 
d. Cocaine (coke, crack, etc.) 0 6 3 
e. Amphetamines type stimulants (speed, diet pills, ecstasy, etc.) 0 6 3 
f. Inhalants (nitrous, glue, petrol, paint thinner, etc.) 0 6 3 
g. Sedatives or Sleeping Pills (Valium, Serepax, Rohypnol, etc.) 0 6 3 
h. Hallucinogens (LSD, acid, mushrooms, PCP, Special K, etc.) 0 6 3 
i. Opioids (heroin, morphine, methadone, codeine, etc.) 0 6 3 
j. Other – specify  0 6 3 
Question 8.  
 
 
   
 
No, 
never 
 
 
Yes, in 
the past 
3 
months 
 
 
Yes, but 
not in 
the past 
3 
months 
Have you ever used any drug by injection? 
(NON-MEDICAL USE ONLY) 
0 2 1 
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SECTION D 
This section is to be completed with the assistance of the assessor  
 
 
1. Have you had any prior adult convictions?   No  Yes    How many? ____ 
 
2. Were you ever arrested under the age of 16?  No  Yes     
 
3. Are you current unemployed?     No  Yes     
 
4. Are any of your friends involved in crime? [Have any of your friends been in trouble with 
the law?]        No  Yes     
 
5. Do you currently have an alcohol problem? [How much do you drink in an average week? 
Have your drinking habits changed at all over the past year?]   No  Yes     
 
Do you currently have a drug problem? [What kind of drugs are you taking? Have your drug 
taking habits changed over the last year? Were you taking drugs while you were in prison?] 
          No  Yes     
 
Specify drugs currently taken: _______________________________ 
 
If you answered “Yes” to either of the two questions above, answer the following:  
Have you had problems in school or work because of your use of drugs or alcohol? [Have 
you ever not gone to school or work because you’ve had a hangover? Were you asked to 
leave school because of drug use? Did you lose your job because of intoxication?] 
           No  Yes     
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 6. Psychological assessment indicators  
 
 Intellectual functioning 
 
 Academic/vocational potential 
 
 Academic/vocational interests 
 
 Excessive fears; negative attitudes towards self; depression; tension 
 
 Hostility; anger; potential for assaultive behaviour; over-assertion/aggression 
 
 Impulse control; self-management skills 
 
 Interpersonal confidence; interpersonal skills; under-assertive 
 
 Contact with reality; severe withdrawal; over-activity; possibility of delusion/hallucination 
 
 Disregard for feelings of others; possibility of reduced ability or inability to experience 
guilt/shame; may be superficially “charming” but appears to repeatedly disregard rules and 
feelings of others 
 
 Criminal acts that do not make sense or appear irrational  
 
 Others (specify) 
_________________________________________________________________________ 
 
7. How is your relationship with your parents? [Do you visit them? Are they helpful with 
problems you may have? Do you argue with them?] 
 
_________________________________________________________________________
_________________________________________________________________________
_________________________________________________________________________ 
The next item is concerned with what and how a person thinks about him/herself, 
others, and the world. Are his/her attitudes, values, beliefs, and thinking pro-
criminal/antisocial or anti-criminal/pro-social?  
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8. How do you feel about the crimes you’ve committed? [Do you think it was wrong? Do you 
feel sympathy for the victims of your crimes?]  
 
_________________________________________________________________________
_________________________________________________________________________
_________________________________________________________________________
_________________________________________________________________________ 
 
 
Notes: Circumstances Requiring Special Attention  
_________________________________________________________________________
_________________________________________________________________________
_________________________________________________________________________ 
 
 
 
 
 
Thank you for your participation. Your assistance is greatly appreciated. 
 
 
